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ABOUT THIS OA/T GUIDE
A. Purpose

The National Science Foundation Act of 1950, (42 U.S.C. § 1861 et seq., “Organic Act” or “NSF
Act”), provides the Foundation with broad authority, within the limits of available
appropriations, to use Other Arrangements (“OAs”)(42 U.S.C. § 1870(c)), while the CHIPS and
Science Act (42 U.S.C. § 19116) states in pertinent part that the NSF Director may provide
awards in the form of Other Transactions (“OTs”) in carrying out the statutory activities of the
Technology, Innovation, and Partnerships (TIP) Directorate, as set forth under 42 U.S.C. §8
19101 to 19120.

This Other Arrangements/Transactions Guide (hereinafter, “OA/T Guide”) covers the planning,
publicizing, soliciting, evaluating, negotiation, award, and administration of other arrangements
(“OAs”) and other transactions (“OTs”). This Guidance does NOT address grants and
cooperative agreements under the Federal Grant and Cooperative Agreement Act of 1977
(“FGCAA™), Federal Acquisition Regulation (“FAR”) procurement contracts, Instruments of
Understanding (e.g., MOUs, MOA:s, etc.), or any other instrument type. In general, OA/Ts are
not subject to restrictions on or regulations implementing these other instrument types. By
congressional and NSF design, OA/Ts are entirely separate and distinct from the frameworks
governing procurement contracts and financial assistance.

Through the Senior Procurement Executive, the Division of Acquisition and Cooperative
Support (“DACS”) is the organizational entity responsible for issuing and maintaining this
guidance with the delegated authority to do so. NSF’s Director delegated to NSF’s Senior
Procurement Executive overall authority and responsibility for the Foundation’s OA/T activities,
including but not limited to managing the direction of OA/T policy for NSF, and the
development of unique contracting policies, guidance, or similar materials regarding such
transactions.

This OA/T Guide is intended as guidance. It contains both (1) statements of general applicability
issued by NSF to inform the public of NSF’s OA/T practices, policies, and legal interpretations;
and (2) guidance for internal NSF stakeholders. It does not have the force and effect of law
(except where it may become binding by operation of being incorporated by reference into an
OA/T contract). Nor does this guidance constitute a formal policy document nor purport to offer
a final interpretation of statutory or policy requirements. Further, this guidance is not intended
to, does not, and may not be relied upon to create a right or benefit, substantive or procedural,
enforceable at law by a party to litigation with NSF or the United States. It is designed to
demonstrate how NSF understands, and is likely to apply, its underlying OA/T authorities to
promote transparency, fairness, and efficiency in DACS’s discretionary exercise of NSF’s
OA/Ts. Accordingly, this OA/T Guide should not be construed as including mandatory language
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directed towards the public, although agency staff are directed not to depart from this Guidance
absent coordination with DACS’s Division Director.

Another purpose for this guidance is to inspire the pursuit of innovative arrangements powered
by OA/Ts where appropriate. This guidance attempts to set an intellectual framework for OA/Ts
that will honor the OA/T framework’s inherent “freedom to contract” and forge win-win
partnerships. This mindset is crucial as NSF captures OA/T opportunities to further its mission.
If a specific strategy, practice, or procedure is in the best interests of NSF and is not addressed in
this OA/T Guide, nor prohibited by law (including statutes, regulations, executive orders, and
case law), then the OA/T team should generally assume it is permitted.

Given the flexibility associated with the use of OA/Ts and the inability of this OA/T Guide to
cover every nuance of law or policy, the Office of General Counsel (OGC) should be consulted
whenever the award of an OA/T is contemplated.

B. Benefits of Other Arrangements and Transactions

The inherent contractual flexibility of OA/Ts makes them an important tool to help NSF keep
our country at the forefront of science and engineering innovation. It provides NSF with access
to state-of-the-art technology solutions, from traditional and non-traditional participants, via
partnership arrangements tailored to the particular needs of NSF and the participants. This
flexibility allows for highly tailored, transformational science and engineering transactions.

Some OA/T benefits include, but are not limited to:

e Contracting in a flexible, goal-oriented manner where terms and conditions are broadly
negotiable.

e Flexibility to include, amend, or exclude contract clauses and requirements that are
mandatory in traditional acquisition or financial assistance transactions.

e Flexibility to structure business relationships in numerous ways, including joint ventures,
partnerships, consortia, or multiple agencies joining together to fund an agreement
encompassing multiple providers.

e Broadening the base of potential participants available to NSF.

e Reducing the lead time on project design and execution.

Along with these benefits come potential risks. Some OA/T risks that need to be considered
include, but are not limited to:

e Unlike traditional contracts where the government controls the negotiation process by
specifying well-defined contract requirements in a statement of work and predefined
contract clauses, OA/Ts provide more leverage for vendors to exert control over the
negotiations.
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e OA/Ts are not subject to many of the federal laws and regulations that apply to other
obligation instruments, which requires the cognizant OA/T agreement officer and
program ensure that terms are designed to provide the protection afforded by the other
obligation instruments, as appropriate.

e Many OA/Ts, like many NSF financial assistance agreements, may be issued on a cost
reimbursable basis, requiring significant review of claimed costs.

e Potential failure to attract non-traditional NSF awardees.

e Potential failure to achieve the stated intent.

With proper planning and appropriate supervision, the potential benefits can outweigh the risks.
C. OA/Ts as Non-Procurement, Non-Assistance Contracts

Other Arrangements (OAs) and Other Transactions (OT) Agreements (collectively OA/Ts) are
contractual instruments that allow for: (1) mutuality of intent to contract; (2) offer and
acceptance; (3) consideration; and (4) authority to bind the United States Federal Government.
The NSF Director has provided the delegation of OA/T authority to the Division Director,
DACS.

While OA/Ts are not traditional government transaction agreements, i.e., procurement contracts,
grants, or cooperative agreements, they are generally executed as legally valid contractual
instruments with enforceable terms and conditions. For this reason, OA/Ts are typically
considered legally binding instruments, but in some cases, they may take other non-binding
forms (e.g., Instruments of Understanding). Whether an OA/T is intended as binding or not
hinges in part upon the context, including negotiations and the provisions of the executed OA/T.
When OA/T is formed, it should include language expressly clarifying whether it is intended as a
binding or non-binding arrangement.

PLANNING AND FORMATION OF OA/T AWARDS
A. When to use an OA/T

In considering whether to recommend use of the OA/T framework, there are two important
matters to consider. First, the OA/T must comply with applicable law, including NSF’s organic
act requirements, such as the organic act’s “science or engineering” (“S&E”) activities nexus
requirement (42 U.S.C. § 1870(c)) for other arrangements or the CHIPS and Science Act for
other transaction agreements. Second, documentation must be created and maintained
documenting the decision to form an OA/T.

NSF compliance with its statutory requirements is necessary for use of OA/T authority when
OA/Ts are used in lieu of a traditional instrument (i.e., a procurement contract, cooperative
agreement, or grant). DACS looks to standards beyond the Federal Grants and Cooperative
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Agreements Act (“FGCAA”) in weighing whether to select an OA/T as an appropriate choice-of-
instrument for any particular transaction.! OA/Ts are only appropriate for a small number of
NSF’s projects, so program offices should be judicious in requesting an OA/T. Many NSF
programs may be successfully achieved using a procurement or financial assistance transaction.
As a reminder, NSF may only form OTs when carrying out the activities of the TIP Directorate
and OAs can only be formed if there is a nexus to a S&E activity.

Crucial to any determination to use an OA/T is documentation for why this instrument was
selected. Failure to reasonably document this determination presents litigation risks. As a result,
the documentation of the determination warrants careful attention as a key initial step in deciding
whether an OA/T is best suited for the transaction (reference the discussion found in Appendix
A).

OA/T agreement officers should look for characteristics in a particular problem statement or
project challenge that indicate the efficacy of an OA/T. Below are some examples of
characteristics that indicate a potential use case for OA/Ts. Please note that the following list is
not comprehensive and there may be other use cases with characteristics that differ from those
below.

One characteristic indicating that an OA/T may be best suited for the transaction, is the need or
utility of “relational contracting.”? Relational approaches to contract formation and
administration generally allow for joint exploration and negotiation that leads to a common
understanding at the outset. Relational contracting is best used when the NSF seeks to create a
relationship to solve or provide a complex problem or service. Because of the extended duration
of the planned association, parts of the exchange cannot be precisely defined at the time of
contract execution. This necessitates a planning strategy that favors open, negotiated terms,
reserves discretion in performance to one or both parties, and incorporates dispute resolution
procedures into the final arrangement.

Another characteristic suggesting a potential OA/T use case, is a situation where the traditional
competitive contracting procedures require NSF to evaluate multiple approaches to the work at
different price points and make tradeoffs between the two. This could be because the length of
the proposed agreement makes future year cost estimating uncertain and imprecise. It may also
be a situation where NSF lacks a full understanding of what future work will entail.

1 While NSF’s OA/Ts are generally not used to procure supplies and services but to advance
knowledge consistent with the distinctions of FAR 35.002, they may lawfully have as a purpose
federal assistance or acquisition, or some combination of all of these purposes. E.g., Oracle
America, Inc., B-416061, May 31, 2018, 2018 CPD 1 180.

2 See the 2006 letter from the Procurement Roundtable to the Office Federal Procurement Policy
for a description, which is attached to this OA Guide. (See discussion infra Appendix C.)
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Alternatively, the S&E activity may evolve so quickly that future costs are nearly impossible to
predict.

Another OA/T use case is when NSF wants to attract non-traditional performers and/or leverage
commercial technology investments where flexibility in the terms and conditions may be needed.
This need may not be immediately obvious to the OA/T team; rather, this indicator may depend
on market intelligence.® There are, however, questions the OA/T team can ask itself to ascertain
the need for non-traditional performers, such as:

e How has NSF secured this S&E activity previously?

e What performers were involved in the previous effort?

e Do a small number of large contractors or universities dominate the market for the

S&E activity?

e What is the state of technology that is required?

e Isit commercially available?

e How have other agencies secured this S&E activity?

There are no hard and fast rules about how many indicators need be present to pursue an OA/T.
The OA/T team should use their best judgment when making the decision. Documentation
standards for these decisions can be found in Section B. Planning, below.

B. Planning

a. OAJT Authority Approval
The triggering event for DACS’s formal OA/T planning is an initial recommendation for an
OA/T instrument from the responsible Program Office. The initial recommendation, inclusive of
the documents below, should be submitted to DACS as soon as the agency need, or problem is
clearly identified.

A request for approval to pursue an OA/T transaction should be submitted using the
Recommendation and Request for Approval and Delegation of Authority Memorandum
(reference Appendix D for a sample). The memorandum must include, at a minimum,
- Introductory statement that summarizes the purpose of the proposed arrangement or
transaction;
- Considerations supporting the use of OA/T authority;
- Initial market intelligence gathered and broader market intelligence plan once
authorization is received (reference the Market Intelligence section below);
- Rationale for Requesting OA/T Authority; and
- Determination, Designation and Delegation of Authority for signature of the Division
Director, DACS or designee.

% Market intelligence is described further in subsection three below.
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Once the Recommendation and Request for Approval and Delegation Memorandum is received,
a DACS OA/T agreement officer will review the OA/T request in consultation with DACS
leadership to determine if an OA/T transaction is well suited for the proposed initiative. Upon
review and concurrence, an OA/T agreement officer will then submit the OA/T request to the
DACS Division Director for final approval.

b. Forming the OA/T Team
Once approved by the Division Director, DACS, the request will be assigned to an OA/T
agreement officer in DACS. The OA/T agreement officer is responsible for the planning and
OA/T execution effort, including forming the OA/T team who will be responsible for the OA/T
transaction.

The best way to execute OA/T projects is with a small, dedicated team. The OA/T agreement
officer should assemble a cross-functional group, that includes the core execution team and, as
necessary, other stakeholders (see table below) to support the award and administration of the
OA/T. This team should work together, not operate on separate parts independently. Early,
continuous communication and collaboration among all team members will increase the
likelihood of project success.

The core OA/T team typically consists of a program manager/officer, contracting support, and
legal support.

Team Member Role

OA/T Awarding Responsible for establishing the OA/T team and for ensuring
Officer: Contracting | inclusion of necessary terms in the solicitation, ensuring all
Support necessary actions for effective execution, ensuring compliance

with the terms of the contract, and safeguarding the interests of the
National Science Foundation in its contractual relationships.

The OA/T agreement officer leads the planning, soliciting,
negotiating, and awarding the OA/T. This includes determining
appropriate terms and conditions that address the risk to be
undertaken by all parties on a project.

Program Subject matter expert in technical and programmatic areas. Often

Manager/Officer this is someone from the office who submitted the initial OA/T
request.

Legal Counsel OGC serves as legal counsel for the OA/T team.

Other Examples of other offices that may need to be engaged in the

extended OA/T team include: Division of Financial Management,
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especially where unusual payment or financing terms may be
involved; and Division of Institution and Award Support, where
NSF may be the cognizant auditing agency for a particular OA/T
recipient.

The team leader is the OA/T agreement officer, with significant support coming from the
program manager/officer. The team leader acts as the primary negotiator and signs the agreement
on behalf of NSF. The OA/T agreement officer should be familiar with this guide in its entirety,
including the sections where the Review and Approval thresholds are found. The OA/T
agreement officer should work closely with the program manager/officer on technical issues such
as milestones, payments, deliverables, and scheduling.

The Division Director, DACS, will select and warrant OA/T agreement officers. Any DACS
contracting officer or grants and agreements officer is eligible to receive an OA/T warrant and
may sign an OA/T, if the required approvals are received. OA/T agreement officers are
individuals who have demonstrated expertise in executing, managing, or administering complex
instruments. The OA/T agreement officer is expected to possess a level of responsibility,
business acumen, and judgement that enables them to operate in the relatively unstructured OA/T
environment.

c. Market Intelligence
Market intelligence is strategic information gathering and is an integral part of the design and
formation of the transaction. A goal of market intelligence is to validate the chosen transaction
structure and ensure the broadest participation in the OA/T as practicable by groups that may not
have done business with NSF before. Ideally, market intelligence will help NSF personnel
recommend or select an appropriate instrument type and design an optimal formation process.
Market intelligence is a shared responsibility of the OA/T team. NSF also has a network of
academic organizations that can be used to help explore available market resources.

Market intelligence is a multi-modal process and can be done online or in person. Online
research can assist in finding companies actively involved in specific technology areas and
scientific/trade publications. Existing databases like the Federal Procurement Data System and
USA Spending can identify organizations that have experience working with the Federal
government. Research and outreach activities can include, but are not limited to, researching
trade publications; attending technology demonstrations, conferences, conventions, seminars,
and trade shows; compiling a capabilities database; conducting reverse industry days; and
participating in standards committees and communities of interest. In some cases, the team may
find the following efforts beneficial: conducting crowdsourcing events; publishing surveys;
participating in technology focused social media groups; conducting industry events; leveraging
chambers of commerce, Procurement Technical Assistance Centers, technology consortia, and
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trade associations. The team should endeavor to leverage all existing sources in the pursuit of
market intelligence.

The team should consider and employ a variety of marketing activities geared toward advertising
potential opportunities to as wide a forum as possible. The OA/T team should keep in mind that
potential resources, especially those representing non-traditional performers (entities that are not
traditional recipients of NSF contracts, grants, or cooperative agreements), may not know that
their company or technology are relevant to NSF. They may also be new to government
transactions. In this environment, the traditional methods of advertising, (e.g., www.sam.gov),
may not reach the broad breadth of potential participants working in a particular technology or
industry segment. Therefore, NSF needs to market opportunities outside of, in addition to,
standard channels, and the OA/T team should avoid jargon in their public communications.
Acronyms should be avoided or, if necessary, clearly defined. An excessive use of jargon is
likely to dissuade the organizations the market intelligence is attempting to reach.

The OA/T team members, especially program managers/officers, are subject matter experts and
should have a good sense of how and where practitioners in identified fields would look for
opportunities. The team’s efforts can be organized into intelligent and effective marketing.
Industry-specific websites, subject matter organizations, and trade organizations can all be
leveraged for additional contacts and marketing channels. In coordination with the Office of
Legislative and Public Affairs, the OA/T team may seek to leverage NSF social media accounts
to broadly publicize potential opportunities and connect with interested parties or stand up an
NSF program-specific website.

The team should also consider if, and to what extent, foreign participation will be permitted for
each opportunity. Market Intelligence may show where market conditions warrant the use of
foreign providers for key supplies that are not otherwise available domestically. The team should
engage with OGC and other stakeholders to determine if legal or other restrictions would limit or
prohibit foreign involvement.*

When making a determination of what contractual instrument to pursue for an initiative, the
Program Office should conduct some initial market intelligence information to assist in the
determination. The market intelligence gathered should provide support for the instrument type
selected, especially when a determination is made to pursue an OA/T. In addition, the program

4 DACS’ authority to form binding OA/Ts with organizations or individuals in foreign countries
and with agencies of foreign countries requires proper coordination of several issues, including
potential coordination with other federal agencies. Any OA/T team contemplating such S&E
activities should discuss such matters with the Office of International Science and Engineering
and OGC, and allow ample time in the schedule for the vetting of such matters. (See also
discussion infra at Appendix A.)
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office should also use the initial market intelligence information to help identify where further
market intelligence will be needed in formulating the solicitation and eventual agreement.
Program offices should use this information to formulate a Market Intelligence Plan to help
guide future market intelligence efforts.

Once an authorization is received to pursue an OA/T, further market intelligence should be
conducted in accordance with this section. The results of any market intelligence gathered
should be summarized and documented in a memorandum maintained by the OA/T agreement
officer. The market intelligence summary should provide support for future decisions pertaining
to the solicitation and eventual award of an OA/T.

d. Defining the Problem
The most important part of the team’s planning activities is to define the problem to be solved.
This is critical to the design of the OA/T transaction. When issuing a solicitation for an OA/T,
the NSF provides a problem statement, area of need or interest, or capability gap and industry
submits a proposed solution. Depending on industry norms, the solutions proposed for a given
problem may vary significantly in technical approach, schedule, and/or cost. The team is
responsible for understanding and clearly articulating to offerors the problem, area of need, or
capability gap to allow for innovative trade space for a wide range of solutions. A clearly defined
problem allows for purpose-driven design, including greater strategic collaboration between
government, industry, academia, and other stakeholders. Innovation does not always come about
when navigating systemic rules; in part, it often comes from the freedom to vary the design for
solutions to identified problems.

e. Understanding the Constraints and Opportunities of Law
Select laws that apply to NSF’s OA/Ts are set forth in Appendix A as guidance, along with
NSF’s interpretation of the applicability or non-applicability of other authorities. In addition,
any OA-specific conditions identified by the National Science Board pursuant to the publication
and reporting requirements of 42 U.S.C. 1864(e)(2) are set forth in Appendix B. NSF staff
should rely on the source authorities themselves, in coordination with OGC, rather than any
summary references found in this OA/T Guide.

In addition to consulting Appendices A and B, OA/T agreement officers must ensure each OA/T
provides notice to NSF’s OA/T partner that it must comply with all applicable laws, regulations,
and government policies that affect or are related to performance of the OA/T. Appropriate
clauses and certifications should be included stating the laws regulating and/or promoting safety,
security, export control, the environment, and suspension and debarment. Violations or non-
compliance with these laws may result in civil or criminal penalties. The OA/T language should
also mention non-discrimination statutes and policies, including but not limited to NSF’s policy
on Sexual Harassment, other forms of harassment, or Sexual Assault; laws or policies that
involve the protection of living organisms; NSF’s security policy and guidelines, including
standards on badging and facility access; Controlled Unclassified Information (CUI) standards;
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and other relevant laws and policies. OA/T agreement officers should review Appendix D,
which provides a sample set of OA/T clauses and certifications that OA/T agreement officers are
expected to incorporate by reference into all OA/T awards.

f.

Other Arrangement / Transaction Plan

To facilitate attainment of the OA/T objectives, a plan must be created to identify the milestones
at which decisions should be made. The plan must address all the technical, business,
management, and other significant considerations that will control the award of the OA/T. The
specific content of plans will vary, depending on the nature, circumstances, and stage of the
OAJ/T. At a minimum the plan should include the following:

e Background and Objectives

(0}

o

(0]

Statement of Need — An introductory statement that summarizes the need for an
OA/T.

Applicable Conditions — Any conditions that may impact the
award/administration of the OA/T, including dependencies on other programs,
awards, or agency resources.

Cost — The total estimated cost or price of the OA/T. Cost sharing, if
contemplated and appropriate for the award, should be described in this section.
Capability or Performance — The required capabilities or performance
characteristics required to support the problem, area of need, or capability gap
identified by the planning team. The planning team should minimize burdensome
requirements to not constrain or impede solutions.

Risks — A discussion of the technical, cost, and schedule risks and description of
efforts are planned to reduce risk and the consequences of failure to achieve goals.

e Plan of Action

(0]

(0]

Sources — A brief synopsis of market intelligence efforts and prospective sources
that were identified through those efforts.

Competition — A discussion of how competition will be sought. If competition is
not contemplated, a discussion on why competition will not be sought.

Award Type — The type of award contemplated (e.g., single/multiple award,
pricing type (fixed price, cost reimbursable, etc.).

Source Selection Procedures — A brief explanation of how the selection of an
awardee or awardees will be made.

Conflict(s) of Interest — If necessary, a brief discussion of potential conflicts and
potential mitigations

Government Furnished Item — A brief description of property or information that
NSF may furnish to the awardee.

Fiscal Considerations - The obligating event for an OA/T is the signing of the
OA/T by the cognizant OA/T agreement officer. Similar to the NSF process for
contracts, grants, and cooperative agreements the requesting program should
create a commitment of funds in the accounting system which the OA/T
agreement officer will use to enter into the OA/T.



Other Arrangements/Transactions Guide
(Effective April 22, 2024)
Page 15 of 97

e ldentification of participants in the process
e Milestone Schedule

See Appendix E for a template of the OA/T Plan.
C. Competition

The Comepetition in Contracting Act does not apply to the formation of NSF’s OA/Ts. Further,
the Foundation may, within its statutory powers, form an OA/T without legal consideration,
without performance or other bonds, and without regard to the competitive bidding and
advertising requirements of section 6101 of Title 41. See 42 U.S.C. § 1870(c). Nevertheless, the
OA/T team should embrace competitive procedures to the maximum extent practicable.

D. Drafting the Solicitation

The OA/T team has significant leeway in creating the solicitation document and the solicitation
and evaluation process. All solicitations must be fair and transparent, provide for a competitive
procedure to the maximum extent practicable, and document the rationale to be used when
making the award decision. The OA/T agreement officer will tailor the solicitation documents
and approach to the complexity and potential value of the problem, as well as industry norms.
The solicitation process should be fast, flexible, and collaborative. It may borrow from practices
used in the solicitation and award of grants, cooperative agreements, and procurement contracts.
However, there is no requirement to do so.

An OA/T solicitation should include the following sections at a minimum:

e Scope of the Agreement — This section provides background for the proposed agreement,
the challenges or scope of the problem the NSF is seeking to solve with a resulting
award, the goals and objectives of the NSF in any resulting award, and other pertinent
information.

e Proposal Instructions — This section provides instructions to offerors regarding the
submission of proposals (e.g., date, time, and format) as well as information to be
included in the proposal that will be considered in the evaluation of the submission.

e Evaluation Criteria — This section provides information on the process by which NSF will
review proposals to determine if the proposal submission is compliant with the
solicitation instructions, the offeror is eligible for award, and the basis for selection.

e Terms and Conditions — This section includes any non-negotiable terms and conditions
(See, e.g., Appendix D). It may include any and all other terms and conditions that can
be included in the resultant award. Other than terms and conditions identified as non-
negotiable, the negotiation of the other terms and conditions should be considered a task
for post selection negotiations.
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OA/T agreement officers must ensure that all solicitations include language that addresses how
the proposed project reflects the statutory mission of the Foundation and clearly identifies the
goals of the OA/T.

In addition, OA/T agreement officers must ensure that all offerors are registered in the System
for Award Management (“SAM?”) and have a valid Unique Entity Identification (UEI) number to
receive an award. Further, OA/T offerors must maintain an active and current SAM registration
throughout the OA/T award process, should they be selected and register in Research.gov prior
to award.

E. Review and Approval

a. DACS Leadership
All contemplated OA/Ts shall be approved by the Division Director, DACS. For awards with a
total estimated value of less than $10 million, approval authority may be redelegated no lower
than the Deputy Division Director, DACS. Approval is required at each of the following steps:
e Prior to entry into the market intelligence phase. This requires a program’s initial OA/T
choice-of-instrument recommendation and a market intelligence plan.
e Prior to solicitation. This requires a recommendation and request
memorandum/delegation of authority, a draft OA/T solicitation, and a draft OA/T plan.
The draft OA/T solicitation shall include the information required by D above.
e Prior to entry into negotiations. This should include a summary of any initial evaluation
and ranking.
e Prior to award of any OA/Ts. This should include a copy of the negotiated terms and
conditions of the proposed OA/T(S).

b. Office of the Director
The Office of the Director (*OD”) may request to review an OA/T draft solicitation or any other
sensitive OA/T materials. Any such request(s) shall be submitted to and reviewed by DACS’s
Division Director, prior to releasing any OA/T materials consistent with the OA/T Integrity
safeguards discussed above.

If the DACS’s Division Director approves document release to the OD, the OA/T agreement
officer shall use the Contract Review Board process to complete the review and approval
process. The OA/T agreement officer must exercise due caution to route materials only to those
authorized by the DACS Division Director to receive them, along with clear instructions not to
disseminate further.

c. Other NSF Organizational Entities
Other NSF organizational entities may similarly request an opportunity to review OA/T draft
solicitations or other sensitive OA/T materials. Such requests will be processed subject to the
same OD safeguards described above.
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If more than one Directorate/Office request access, approvals by all of the cognizant Assistant
Directors/Office Heads must be documented.

d. Office of International Science and Engineering (OISE)
If the OA/T activity involves a clearly defined international dimension/component, the Office
Head of the OISE must review and provide concurrence prior to submitting to DACS for
approval. (See also discussion infra Appendix A.) The OA/T agreement officer should
coordinate this review with careful consideration of appropriate disclosure/dissemination
safeguards.

e. National Science Board
The National Science Board must provide prior authorization before any OA above a certain
threshold can be solicited and formed by the NSF Director or their designee. In accordance with
the applicable Delegation of Award Approval Authority to the Director (See Appendix B):
“The Director of the National Science Foundation may make no award involving an
anticipated average annual amount of the greater of either 1 percent or more of the
awarding Directorate's or Office's prior year current plan or 0.1 percent or more of the
prior year total NSF budget without the prior approval of the National Science Board.”

As a result, when an “above-the-threshold” OA is contemplated, the NSB must authorize the OA
prior to DACS’s issuance of the solicitation.

The OA/T team must plan and schedule accordingly to allow for the NSB’s participation in the
process, taking special consideration of the NSB quarterly meeting schedule. This requires
coordinating with the OD at least six (6) months prior to the planned release of a solicitation and
three (3) months prior to a scheduled NSB meeting to be added to the meeting schedule. At the
NSB session, the request will be submitted as an action item to request formal approval of the
release of a solicitation.

F. Identify Funding Sources

NSF has several available funding sources. The OA/T team should consult with the Budget
Division and, if necessary, OGC to determine if there are any prohibitions on the use of funds for
certain activities or items. The determination of appropriateness of available funds and fund type
are independent of the choice of award instrument. (See also discussion infra Appendix A.)

G. Publicizing the OA/T Opportunity
OA/Ts not only permit “freedom of contract,” they also offer the “freedom of solicitation.” As

noted earlier, the team should design solicitation procedures that are fair, transparent, and
tailored to the problem. The solicitation procedures should be designed to attract new and
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innovative solutions and performers. Actively engage the networks built during market
intelligence, create distribution lists of interested performers, and coordinate with the Office of
Legislative and Public Affairs to use social media to publicize the solicitation. The solicitation
should be released through appropriate channels to make both traditional and non-traditional
offerors aware of the OA/T opportunity, this can include posting to SAM.gov and/or the use of a
Dear Colleague Letter.

H. Evaluating OA/T Proposals

The complexity of the problem to be solved should be reflected in the solicitation’s evaluation
terms. When an OA/T involves multipart agreements arrangements, it may require more complex
evaluation procedures. In addition, the OA/T agreement officer should comply with all
applicable laws, regulations, and government policies that affect or are related to evaluation of
the OA/T.

Capability or qualifications-based evaluation terms should be used to the maximum extent
practicable. (See also discussion infra Appendix A (discussing NSF’s discretion under 42 U.S.C.
8§ 1873 to rely on qualifications-based evaluation criteria in forming S&E OA/Ts).) For example,
the solicitation may assess only the relevant capability of the potential OA/T entities to
accomplish the research or task at hand. Long lists of evaluation criteria reminiscent of FAR-
based solicitations are not necessarily required for the OA/T solicitation. The OA/T team should
fit the evaluation process to the needs of the project.

When the OA/T team has completed its capabilities-based assessment, it can design a process
that rank orders the prospective OA/T entities, and then enters into negotiations with the most
highly qualified entity or entities.®

I. Negotiation of Terms and Conditions

The OA/T team is responsible for ensuring that the terms and conditions negotiated are
appropriate for the project and legally allowable in coordination with OGC. Nearly all terms and
conditions are open for negotiation subject to the limitations associated with applicable laws or
policy found in the Appendices.

It may be prudent to have the top ranked firm submit proposed terms and conditions that iterate
on the negotiable terms and conditions NSF has proposed for the agreement and any other terms

® An initial focus on qualifications-based evaluation criteria does not leave the Government open
to price gouging. Although the entity may be selected for negotiations based on qualifications,
the prospective OA/T entity must offer a price that NSF finds fair and reasonable in order to
receive an OA/T award.
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and conditions they believe are necessary to successfully execute the agreement. This will allow
for iteration between the parties. Further, at this point NSF should also request an estimated total
cost or price for the OA/T from the offeror. NSF should conduct frank and honest discussions
with the offeror around costs, future costs, and appropriations. NSF may even choose to adopt a
joint management of the budget approach, rather than a fixed-price or estimated cost type
arrangement. If the team cannot come to a win-win agreement with the top ranked firm, it shall
close negotiations and move to the second most highly qualified entity.

It is important to note that terms and conditions can generally evolve during contract
administration as a project proceeds through multiple phases. In negotiating the initial set of
terms and conditions, the NSF team should generally consider the following:®

Term. The Agreement must state when it becomes effective (e.g., the date of the last
signature on the document), the initial duration of the agreement (e.g., one year, five
years), and if the term can be extended at the mutual agreement of the parties.
Management of the Project. The Agreement must specify the parties, roles, and
individuals responsible for the duration of the agreement.

Agreement Administration. The Agreement must specify the manner(s) in which the
Agreement will be administered (e.g., Annual Program Plan).

Performance Monitoring. The agreement should specify how performance will be
monitored throughout the life of the project. Monitoring activities may include actions
such as review of reports, milestone checks, inspections, site visits, and audits.
Modifications. Modifications of OA/T projects are common. The OA/T terms and
conditions should address how modifications will be handled. OA/T agreement officers
are encouraged to be flexible and use good judgment to make modifications that will
enable successful project outcomes. However, projects should not go on indefinitely and
in the event a change occurs from the original intent, the Government team should
determine the fairness of such a change. The terms and conditions should also address
the Government’s authority to make unilateral changes and scope of those changes. The
NSF may need the ability to make a unilateral change to the arrangement to ensure that
critical requirements are met, or when the availability of Government funding for the
project shifts. If contemplating unilateral changes, however, consider that unilateral
changes may lead to disputes and claims.

Termination. The NSF team should consider termination clauses based on the
circumstances of the particular project. In cases where there is an apportionment of risk
allocation and cost sharing, it could be appropriate to allow an awardee the right to
terminate. Termination clauses should identify the conditions that would permit
terminations and include the procedures for notifying the other party and deciding
termination settlements.

® Note that this list is not comprehensive or exhaustive. Each OA/T may have a specific set of
terms and conditions.
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e Transition/Follow-On Arrangements. The NSF team should consider how transition
and/or follow-on arrangements will be handled upon expiration and/or termination of the
OA/T, including staffing, extensions of time, and other considerations.

e Obligation. The OA/T team must identify the amount of funding to be obligated to the
Agreement and the account(s) the funds will be obligated from. The team should take risk
of performance into account when determining how much to obligate, and if incremental
funding obligations are appropriate based on the structure of the resulting agreement.

e Price Reasonableness. The OA/T team shall determine price reasonableness. The OA/T
team may need data to do so, including commercial pricing data, market data, parametric
data, or cost information. However, the OA/T agreement officer should exhaust other
means to establish price reasonableness’ before resorting to requesting cost information.

e Accounting Systems. When structuring the OA/T, the NSF team should consider the
capability of the awardee’s accounting system. Arrangements that impose requirements
requiring awardees to change their existing accounting system are discouraged. However,
the NSF should not enter into a cost reimbursement-type OA/T with an awardee that does
not have an accounting system capable of allocating amounts/costs to individual
arrangements/contracts.

e Payments. The NSF team shall utilize the Invoice Payment Platform (IPP) to the
maximum extent possible. However, other methods of payment are possible, and when
those are contemplated the NSF team should include the Division of Financial
Management in those discussions.

e Disputes. Although OA/Ts are not subject to the Contract Disputes Act, an OA/T dispute
can potentially be the subject of a claim in the Court of Federal Claims or other cognizant
judicial forum. The NSF team should ensure each OA/T addresses the basis and
procedures for resolving disputes. The Government team should seek to reduce the risk of
litigation by negotiating disputes clauses that maximize the use of Alternate Dispute
Resolution (“*ADR”) procedures when possible. Incorporating language that allows
disputes to be handled at the lowest level possible is generally a best practice.

e Remedies. When arrangements provide for the NSF’s and/or awardee’s right to
terminate for convenience, default, or cause, the arrangement must also address potential
remedies.

e Patent Rights/Intellectual Property (“IP”). The NSF team should have a baseline
understanding of the allocation of IP rights under the Bayh-Dole Act (35 U.S.C. §8 201-
204 and also the relevant regulations at 37 CFR 401) for patents and technical data (See
10 U.S.C. 88 2320-21). NSF will generally not apply the provisions of Bayh-Dole to
OA/Ts. The NSF team will take into account inventions and data that may result from the
project and future needs the Government may have for rights in them and define them in

" To the extent a qualifications-based evaluation process is used, the OA/T agreement officer
must consider whether concealment of any independent government cost estimates is in the best
interests of NSF during negotiations.
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the OA/T. Should a potential OA/T participant seek to negotiate patent IP rights or where
the OA/T team deems IP flexibility desirable, the OA/T agreement officer should consult
with OGC.

Data Rights. The requirements at 2 CFR 910.362(d), Rights in data-general rule, can be
used as a starting point.

Foreign Access to Technology.

Information Security and Privacy, including Privacy Act of 1974, Federal Information
Security Management Act (FISMA), Safeguarding Controlled Unclassified Information
(CUI) (e.g., Controlled Technical Information), Confidential Information Protection and
Statistical Efficiency Act (CIPSEA), E-Government Act of 2002, and Cyber Incident
Reporting.

Approval of Information Collection Activities (Paperwork Reduction Act) and Records
Management and Disposition (Federal Records Act)

Title to and Disposition of Property. The NSF is not required to, and generally should
not, take title to physical property acquired or produced by a private party signatory to an
OA/T, except property identified as a deliverable. In deciding whether to take title to
property under an OA/T, the NSF should consider whether known or future efforts may
be fostered by NSF ownership of the property. If the NSF takes title to property or
furnishes NSF property, then the property may be subject to the Federal Property and
Administrative Services Act and/or the NSF Act. At a minimum, the Arrangement terms
should include the following:

o0 A list of property to which the NSF will obtain title and when title will transfer to
the NSF.

0 Whether the awardee or the NSF is responsible for maintenance, repair, or
replacement.

0 Whether the awardee or the NSF is liable for loss or damage resulting from use of
the property.

0 The procedures for accounting for, controlling, and disposing of the property.
Generally, when the OA/T awardee is a company that does not traditionally do
business with the Government, the company's commercial property control
system should be used to account for Government property.

0 What guarantees, if any, NSF makes regarding the property’s suitability for its
intended use, the condition in which the property should be returned, and any
limitations on how and when the property may be used.

o A list of property NSF will furnish for the performance of the arrangement.

Standard Civil Rights Act clause

Prevention of Sexual Harassment/Sexual Assault

Order of Precedence

Execution

Prohibition on Certain Telecommunications and Video Surveillance Services or
Equipment
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e Other Terms and Conditions. See, e.g., Appendix D.

e Flow Down Provisions. The NSF team should consider which OA/T terms and
conditions the awardee should flow down to sub-awardees. In developing this negotiation
position, the NSF team should consider both the needs of the NSF (e.g. audits) and the
protections (e.g., IP) afforded to all participants.

e Procurement Standards. The NSF team should consider any procurement standards that
recipients should try to uphold during performance. Such standards may include, but are
not limited to: competition requirements, use of small business, domestic sourcing
preferences, etc.

J. OA/T Award

The NSF team should ensure that the OA/T is entered into with an entity that is identifiable by
their Unique Entity Identifier (UEI) available through sam.gov that can execute the arrangement
and legally bind the necessary parties. The entity receiving the agreement may then execute the
agreement as a single company, or enter into joint ventures, partnerships, consortiums, teams
(through its members or authorized agent), or as a prime contractor with subcontract
relationships. The entity may also structure Consortia in a wide variety of ways. Consortia
members may be technical performers, financial contributors, potential end users of products,
services and/or technologies developed by the consortia, or individuals who are otherwise
interested in the project(s) being funded. NSF shall avoid any situation where there is ambiguity
as to the identity of the OA/T awardee.

K. Protests & Litigation

Judicial rules regarding OA/Ts are evolving. As a result, the OA/T team should discuss with
OGC the litigation risks of forming and/or administering OA/Ts and the options available to
mitigate them.

L. The OA/T Framework’s Integrity & Anti-Corruption Safeguards

The formation and administration of OA/Ts shall be conducted with complete impartiality and
preferential treatment for none. OA/T transactions relating to the expenditure of public funds
require the highest degree of public trust and an impeccable standard of conduct and integrity.
Consequently, OA/T formation and administration processes must be designed in a manner that
prevents, detects, and mitigates corruption risks.

In this regard, OA/T agreement officers forming or administering OA/Ts must ensure that the
following minimum elements are addressed and documented:
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a. OA/T Integrity Access & Disclosure Safeguards
While the Procurement Integrity Act does not apply to OA/Ts, there are similar safeguards that
do apply to protect the integrity of the OA/T process, including 18 U.S.C. § 641 (“Public money,
property or records”) and 18 U.S.C. 8 1905 (“Disclosure of confidential information generally”).
Further, DACS requires staff to comply with the Procurement Integrity Act to the maximum
extent practicable within the OA/T framework. This includes its prohibitions on disclosing and
obtaining sensitive information, such as source selection information and/or OA/T bid or
proposal information.

Accordingly, any individual(s) requiring access to source selection or OA/T bid or proposal
information shall not obtain or disclose such information until properly authorized in writing by
the OA/T agreement officer to do so. At minimum, the cognizant OA/T agreement officer shall
not authorize such access until they have documented in the file that the individual received
appropriate training® and signed an appropriate Certification and Nondisclosure Agreement
(Appendix G).

NSF federal employees serving in the following positions are authorized to access OA/T
sensitive information without written authorization from the OA/T agreement officer or the
Division Director DACS, including source selection information and OA/T bid or proposal
information, but only to the extent necessary to perform their official duties:

Personnel assigned to DACS;

Personnel Assigned to the Office of Small and Disadvantaged Business Utilization;
Personnel assigned to OGC; and

Personnel evaluating litigation or anticipated litigation matters, such as OA/T claims or
bid protests, as requested by OGC, the OA/T agreement officer, and/or DACS’s Division
Director or Deputy Division Director.

On a case-by-case basis and with appropriate safeguards, the Division Director, DACS may

grant other individuals access to OA/T sensitive information, including source selection and

offeror bid or proposal information. For example, the Division Director may grant access to
supervisors of OA/T evaluation panel members, NSF senior management, or members of the
National Science Board for reasonable business purposes.

If an OA/T agreement officer receives or obtains information of a violation or possible violation
of the integrity of the OA/T solicitation/award process, they must consider if it has any impact on
the pending award or awardee selection. The OA/T agreement officer’s assessment shall be

8 Such training includes both OA/T agreement officer instruction and the LearnNSF training
module entitled the “Government-Contractor Relationship at NSF.”
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forwarded to the head of contracting activity in OGC for review and a determination of
appropriate action consistent with FAR 3.104-7.

b. Organizational Conflicts of Interest
Possible violations of the above-referenced laws and guidance may raise potential Organizational
Conflict of Interest (OCI) issues. As a result, if an OA/T agreement officer obtains information
of a possible integrity violation, they should consider further analyzing and documenting the
matter as an OCI issue. While the OCI rules set forth in FAR Subpart 9.5 do not apply to OA/Ts,
DACS nevertheless requires OA/T agreement officers to follow those rules to the maximum
extent practicable within the OA/T framework.

OCils are generally separated into three categories:

e Impaired Objectivity — may arise where an OA/T entity’s outside business relationships
create an economic incentive to provide biased advice under an OA/T transaction;

e Biased Ground Rules — may occur when, as part of its work under one transaction, the
OA/T entity has helped set the ground rules, such as writing the statement of work or
developing specifications, for an OA/T;

e Unequal Access to Information — may occur when an OA/T entity obtains access to
nonpublic information as part of its performance under another transaction which gives it
an advantage in a later competition for an OA/T.

As further explained in FAR Subpart 9.5, OA/T agreement officers must identify and evaluate
potential OCls as early as possible, and avoid, neutralize, or mitigate significant potential
conflicts before contract award. To fulfill this obligation, OA/T agreement officers should
design an OA/T process that requires OA/T contractors to appropriately disclose relevant
information.

As with procurement contracts (described in FAR Subpart 9.5), if an OA/T agreement officer
becomes aware of an actual or potential OCI, they should immediately seek advice from OGC
and assistance from technical specialists familiar with OCls. Working together, they should
evaluate potential conflicts and develop any necessary solicitation provisions and OA/T terms
and conditions to mitigate the conflict. The program office must stay involved in the process to
ensure that any proposed resolution will still allow them to meet their mission requirements.
The Division Director, DACS, is authorized to waive OClIs when such action is in the
Government’s interest. The waiver request will be drafted by the OA/T agreement officer, then
reviewed by OGC, and finally submitted to the Division Director, DACS for a final decision.
Each request shall include: (1) an analysis of the facts involving the potential or actual OCI,
including advantages and disadvantages to the Government and prospective awardee(s); and (2)
a discussion of the factors which preclude avoiding, neutralizing, or mitigating the OCI.
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c. Ethics & Personal Conflicts of Interest
Employees are responsible for ensuring any OA/T transaction they are assigned to does not
create a potential ethics violation and/or a conflict of interest. Employees are expected to be
familiar with NSF Manual Number 15, Conflicts of Interest and Standards of Ethical Conduct,
and its law, rules, and regulations.

Employees who become aware of a potential ethics violation and/or personal conflict of interest
during participation in an OA/T transaction shall seek immediate guidance from an OGC ethics
official about their ability to continue work on the assignment or how to manage the conflict of
interest.

d. OAJ/T Ethics & Compliance Programs
OA/T contractors are required to have a corporate ethics and compliance program tailored to the
anticipated transaction. At a minimum, the compliance program must contain the same elements
required of applicants to participate in NSF Financial Assistance Awards. The required elements
can be found in Chapter 1X-Grantee Standards of the NSF Proposal and Award Policies and
Procedures Guide.

When otherwise appropriate, OA/T agreement officers shall consider requiring a more robust
compliance program modeled after FAR 52.203-13, including but not limited to requiring OA/T
contractors to (1) adopt a written code of business ethics and conduct which must be made
available to each employee engaged in performance of the contract; (2) maintain an ongoing
business ethics awareness and compliance program; and (3) develop an internal control system.

ADMINISTRATION OF OA/T AWARDS

As in all other areas of acquisition and financial assistance, administrative requirements will vary
from OA/T to OA/T. OA/T teams and officers shall consider OA/T administration during its
formation, inclusive of the following.

A. Federal Reporting

NSF will/will not report OA/Ts in the Federal Procurement Data System-Next Generation. For
DATA Act identification purposes, OA/Ts must identify the seventh position of the award
number as a "Z.” The other positions of the award number and modifications will be assigned
using the same naming convention as procurement contracts.

B. Performance Monitoring
Effective performance monitoring tracks cost, schedule, and technical progress. Monitoring

activities keep track of the work accomplished and compares actual cost to the work planned and
estimated and explains any variances between the two. There is not a one-size-fits-all approach
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to performance monitoring. The submission of performance and/or financial reports should be
considered to assist with monitoring activities.

The awardee is responsible for managing and monitoring each project and all sub- awardees. The
solicitation and resulting OA/T arrangement should identify the frequency and type of
performance reports necessary to support effective management. If an awardee is teaming with
other sub-awardees (e.g. consortium, joint venture) for the project, the NSF team should consider
if performance reporting on all sub-awardees would be appropriate.

The NSF team should consider whether reports required of the OA/T awardee are important
enough to warrant establishment of line items or separate payable milestones, or if reporting
requirements should be incorporated as a part of a larger line item or payable milestone. In either
case, an appropriate amount should be withheld if a report is not delivered.

C. Freedom of Information Act

The NSF OGC Freedom of Information Act (“FOIA”) office will notify the awardee of a FOIA
request related to an OA/T. If the records requested are not described in sufficient detail to
permit processing, the NSF FOIA office will send a clarification request to the requester. The
OGC FOIA office will assign a case number and provide a copy of the FOIA request via email to
the Procurement and Cooperative Support Policy Branch FOIA point of contact (“POC”) who
will forward the FOIA request for records to the applicable OA/T agreement officer for action.

Where the request implicates documents that could contain the awardee’s proprietary
information, the OA/T agreement officer will provide the awardee with an opportunity to review
the material prior to release. This is done by emailing the awardee a Notification Letter with
documents which have been marked or indicated to be confidential information. If the record
contains sensitive information protected under a FOIA exemption, that information is redacted.
The awardee shall provide written comments clearly supporting why the information in question
should or should not be released.

D. OA/T Close-Out
OAJT close-out should occur in accordance with the consider the following, terms and conditions
of the award, audit requirements, cost sharing, payments, property, patents, and OA/T awardee
reports.

E. Allowable Costs

Where an OA/T uses amounts generated from an awardee’s financial or cost records as basis of
payment (e.g. cost-reimbursement), the OA/T should stipulate that Federal funds and the OA/T
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awardee’s funds are to be used for costs that a reasonable and prudent person would incur in
carrying out the project.

F. Audit

Audits and access to financial records are subject to negotiation. Generally, fixed amount
arrangements should not require any type of audit provisions. When audits become necessary,
the Government team has the flexibility to use outside independent auditors in certain situations
and determine the scope of the audits.

G. Payments
Project payment structures are negotiable. The arrangement must clearly identify the basis and
procedures for payment. NSF may also consider advance payments within limits set by
applicable law.

H. Payable Milestones

Well-structured, payable milestones can serve the dual purpose of meeting cash flow needs of
the awardee and as a management tool to verify observable achievements on the path to project
success. Payable milestone procedures vary, depending on the inherent nature of the arrangement
and as such, may be non-consecutive; conditional; contingency-based; incrementally funded,
included as priced options within the project; or designed in any other manner, or combination of
manners, that are appropriate under the circumstances. Optional milestones do not become part
of the project arrangement terms unless exercised and funded by the Government.
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Appendix A — Applicability of General Law to OA/Ts

In assessing the applicability of any given law to OA/Ts, it is often helpful to examine the
meaning of the term “contract.” In some statutes, “contract” is intended to mean procurement
contract. In other cases, it has a broader meaning. Relying on this distinction, the key is to
understand that relatively few laws and regulations mandatorily apply to OA/Ts. Rather, OA/Ts
are generally formed as non-procurement, non-assistance contracts, and that they are more akin
to common law or commercial contracts than Government procurement contracts or financial
assistance agreements.

DACS views the relative lack of statute, regulation, and other guidance surrounding OA/Ts as a
significant strength of the OA/T instrument type. It allows an OA/T team to establish the terms
and conditions for OA/Ts through collaboration and negotiation between the parties. This
provides both parties with flexibility to accept or alter some of the terms and conditions
proposed, which is drastically different than the Government’s traditional contracting processes.

Nevertheless, these distinctions should not be construed to mean that NSF’s OA/T “freedom of
contract” is entirely unfettered. The OA/T framework is constrained (i) by NSF’s organic act
itself, (ii) by applicable law (e.g., statutes and/or executive orders of general applicability), and
(iii) by the imposition of any NSB or SPE conditions. Moreover, NSF considers such laws and
conditions as applicable regardless of whether or not the OA/Ts explicitly reference them. Each
of these categories will be discussed in turn and are illustrated with a few non-exhaustive
examples.

In addition, NSF’s OA/Ts are not completely unstructured or inconsistent. NSF has developed
model OA/T agreements that help inform planning. NSF’s position is that there are only a
handful of non-negotiable provisions, such as the Civil Rights Act clause. Most of the other
provisions are subject to negotiation. OA/T teams may also consider incorporating by reference
the large number of procurement or assistance laws that do not apply to OA/Ts, but may
nevertheless provide important guidance. For example, while the Competition in Contracting
Act does not mandatorily apply to OA/Ts, this Guide states that OA/Ts are nevertheless to be
awarded using competitive procedures consistent with that Act to the maximum extent
practicable. The OA/T team should think and consider what makes sense for the particular
transaction.

1. Organic Act OA Statutory Compliance
In all cases, DACS’s formation of an OA must comply with NSF’s statutory OA authority.
Failure to reasonably document this compliance may lead to a potential violation of law, which
warrants careful attention as an important step in OA planning.

i. 42 U.S.C. § 1870(c): “Science or Engineering Activities”
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Under 42 U.S.C. 8§ 1870(c), DACS may not lawfully form an OA entirely disconnected from
NSF’s scientific or engineering (“S&E”) activities. NSF interprets its underlying statutory
authority to require some nexus to “such scientific or engineering activities as the Foundation
deems necessary to carry out the purposes of this chapter.” NSF construes these words in the
broadest possible sense. For example, NSF does not construe the term “engineering” as limited
to civil engineering. Engineering may also include a broad range of other forms of engineering,
such as software engineering, architectural engineering, infrastructure engineering, aeronautical
engineering, marine engineering, technology engineering, and other services of a logistical or
operational engineering nature. OA officers must nevertheless ensure that the nexus is carefully
documented in the OA Plan by explaining how the activity relates to science or engineering (or
both).

The OA plan must also address why the Foundation should deem the proposed S&E OA activity
as necessary to carry out one or more of the purposes of the organic act, such as the enumerated
functions listed at 42 U.S.C. 8 1862, or a purpose identified elsewhere in the organic act.

ii. 42 U.S.C. § 1872: International cooperation and coordination with foreign
policy

If an OA contemplates any form of international activity (e.g., the formation of an OA with
organizations or individuals in foreign countries, or with agencies of foreign countries), then the
OA Officer must coordinate timely review of the OA plan by the Office Head of the Office of
International Science and Engineering and OGC. OA Officers are cautioned that these OAs may
require work with other federal agencies and are encouraged to initiate early coordination to
avoid any schedule delays.

iii. 42 U.S.C. § 1871: Disposition of Invention Provisions
Each OA involving scientific or engineering research must contain provisions governing the
disposition of inventions produced under it. As a matter of guidance, NSF will generally apply
the provisions of Bayh-Dole Act, 35 U.S.C. 8§88 200-212 to OAs to fulfill this statutory obligation.
If more flexibility is needed, OA officers may consult with the SPE or OGC as to how it could be
pursued. In all circumstances, the disposition of inventions should be addressed in a manner
calculated by the OA team to protect both the public interest and the equities of the OA awardee.

iv. 42 U.S.C. § 1864(e): NSB Approval
DACS may form OAs for S&E activities pursuant to 42 U.S.C. § 1870(c) only with the prior
approval of the National Science Board or under authority delegated by the NSB, and subject to
such conditions that the Board specifies pursuant to the publication and reporting requirements
of 42 U.S.C. § 1864(e)(2). (See discussion infra Appendix B.)

v. 42U.S.C.§1873
NSF’s organic act requires NSF to “utilize appropriations available therefor in such manner as
will in its discretion best realize the objectives of (1) having the work performed by
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organizations, agencies, and institutions, or individuals in the United States or foreign countries,
including Government agencies of the United States and of foreign countries, qualified by
training and experience to achieve the results desired, (2) strengthening the research staff of
organizations, particularly nonprofit organizations, in the United States, (3) adding institutions,
agencies, or organizations which, if aided, will advance scientific or engineering research, and
(4) encouraging independent scientific or engineering research by individuals.”

This subsection gives the Foundation discretion to decide how it can best use appropriations
when forming OAs to realize the objectives stated. For example, OA officers might consider
whether a qualifications-based approach to OA evaluation procedures can meet the statutory
objective of having the work performed by entities, “qualified by training and experience to
achieve the results desired.”

2. Origins of NSF OA Authority

There are two key aspects of NSF’s genesis and evolution that inform its understanding of the
Foundation’s underlying OA authority today.

First, Congress provided NSF extremely broad and flexible OA authority, codified in Section
11(c) of the NSF Act, which in setting forth the “General Authority of Foundation” states as
follows:

SEC. 11. The Foundation shall have the authority, within the limits of available
appropriations, to do all things necessary to carry out the provisions of this Act,
including, but without being limited thereto, the authority . . .

(c) to enter into contracts or other arrangements, or modifications thereof, for the carrying
on, ...of such basic scientific research activities as the Foundation deems necessary to
carry out the purposes of this Act, and, at the request of the Secretary of Defense, specific
scientific research activities in connection with matters relating to the national defense,
and, when deemed appropriate by the Foundation, such contracts or other arrangements,
or modifications thereof, may be entered into without legal consideration, without
performance or other bonds, and without regard to section 3709 of the Revised Statutes.

Second, per the NSF Organic Act, the Foundation’s original authority to form OAs required a
nexus to “basic scientific research activities” (or a “scientific research activit[y]” in the case of a
request from the Secretary of Defense). This OA requirement was substantially modified in 1968
and 1985 when Congress further broadened and ratified NSF’s OA authority. In 1968, Congress
modified the NSF act by substituting “scientific activities” for “basic scientific research
activities” and “scientific research activities” (see Pub. L. 90-407). In 1985, the language was
further changed with the insertion of, “or engineering” after “scientific” in each place it appears
(see Pub. L. 99-159). As a result, the key statutory language presently reads:
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The Foundation shall have the authority, within the limits of available appropriations, to
do all things necessary to carry out the provisions of this chapter, including, but without
being limited thereto, the authority—

(c) to enter into contracts or other arrangements, or modifications thereof, for the carrying
on, of such scientific or engineering activities as the Foundation deems necessary to carry
out the purposes of this chapter, and, at the request of the Secretary of State or Secretary
of Defense, specific scientific or engineering activities in connection with matters relating
to international cooperation or national security, and, when deemed appropriate by the
Foundation, such contracts or other arrangements, or modifications thereof may be
entered into without legal consideration, without performance or other bonds,

and without regard to section 6101 of Title 41. (See 42 U.S.C. 8 1870(c))

With these revisions, Congress removed the previous requirement that NSF demonstrate a nexus
to a “basic scientific research activity” (or to “specific scientific research” in the case of a request
from the Secretary of Defense) when forming OAs. Instead, the present statutory language
provides NSF with broad discretion to form OAs “of such scientific or engineering activities as
the Foundation deems necessary to carry out the purposes of this chapter.” (See discussion infra
Appendix A.)

3. Origins of NSF’s OT Authority

In August 2022, NSF received OT authority via the CHIPS and Science Act (P.L. 117-167). The
Act strengthens domestic semiconductor manufacturing, design, and research to reinforce
America’s chip supply chains. Section 10396 of the CHIPS Act states:

SEC. 10396. AUTHORITIES. In addition to existing authorities available to the
Foundation, the Director may exercise the following authorities in carrying out the
activities under this subtitle:

(1) AWARDS.—In carrying out this subtitle, the Director may provide awards in the
form of grants, contracts, cooperative agreements, cash prizes, and other transactions.

NSF may form OTs only when carrying out the activities of the Directorate for Technology,
Innovation, and Partnerships (“TIP”) (See the CHIPS and Science Act (P.L. 117-167), Section
10396 (42 U.S.C. § 19116)). Appropriate uses of OTs include the same uses as OAs with a
particular focus on TIP’s activities, including use-inspired and translational research and
acceleration of the development and use of federally funded research. 42 U.S.C. § 19101.

In all cases, DACS’s formation of an OT must comply with NSF’s statutory OT authority.
Failure to reasonably document this compliance may lead to a potential violation of law and
warrants careful attention as an important step in OT planning.



Other Arrangements/Transactions Guide
(Effective April 22, 2024)
Page 33 of 97

4. Other Applicable and Inapplicable Laws
In consultation with OGC, DACS must ensure that the formation of its OA/Ts comply with
applicable law (e.qg., statutes of general applicability). For example, statutes (and regulations
based on statutes) that are specific to the procurement and/or financial assistance systems
generally do not necessarily apply to OA/Ts. The table below is not an exhaustive list of laws,
regulations, and statutes. The OA/T agreement officer shall carefully consider applicability
based on the specific fact sets unique to each OA/T award. The following table displays which
laws, regulations, and statutes apply/do not apply to OA/Ts.

INAPPLICABLE TO

LAW/REGULATION/STATUTE | APPLICABLE TO OA/Ts OA/TS

Limitations on expending and
obligating amounts (Fiscal laws
that apply generally to
obligations, expenditures, or
contracting in whatever form they
take, including the Anti-
Deficiency Act), 31 U.S.C. §
1341

Public money, property, or
records, 18 U.S.C. 8§ 641

Trade Secrets Act, 18 U.S.C. §
1905

Title VI of the Civil Rights Act

Non-Discrimination in Federal
Programs, 42 U.S.C. § 2000d et X
seq.

Freedom of Information Act, 5
U.S.C. § 552

Privacy Act of 1974,5U.S.C. 8§
552a

Paperwork Reduction Act (PRA),
44 U.S.C. § 3501 et seq.

X | X | X | X

Federal Records Act, 44 U.S.C. §
3101 et seq.

Federal Information Security
Management Act (FISMA), 44 X
U.S.C. § 3551 et seq.
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False Claims Act, 31 U.S.C. §
3801

Service Contract Act, 41 U.S.C §
351

Fair Labor Standards Act, 29
U.S.C 8§ 201-219

Tucker Act, 28 U.S.C § 1491

X| X | X | X

Title 41, U.S. Code (“Public
Contracts”)

Subchapter 5, Title 31, U.S. Code
(“Procurement Protest System”)

Competition in Contracting Act,
Pub. L No 98-369

Disputes Act, 41 U.S.C. § 6041

Procurement Protest System, 31
U.S.C § 3552

X | X| X | X | X

Procurement Integrity Act, 41
U.S.C § 423

X

Bayh-Dole Act, 35 U.S.C. 88
200-121

Truth in Negotiations Act, 10
U.S.C. § 2306a

Cost Accounting Standards, 41
U.S.C. 8422

E-Government Act of 2002

Confidential Information
Protection and Statistical
Efficiency Act (CIPSEA)
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Appendix B — NSB Imposition of Other Arrangement Formation Policy Conditions

The NSF Director has delegated to DACS’s Division Director overall authority and
responsibility for the Foundation’s OA activities. This includes but is not limited to managing
the direction of OA policy for NSF, and the development and implementation of unique
contracting policies, guidance, or similar materials regarding such transactions. However, that
delegation was subject to certain limitations. For example, the Division Director may form OAs
for scientific or engineering activities pursuant to 42 U.S.C. 1870(c) only with the prior approval
of the National Science Board or under authority delegated to the Director by the NSB, and,
where applicable, subject to such conditions that the Board specifies pursuant to the publication
and reporting requirements of 42 U.S.C. 1864(e)(2).°

To date, the NSB has published in the Federal Register and reported the following formation
condition applicable to the exercise of the DACS Division Director’s OA authority:

NSB-11-2, Delegation of Award-Approval Authority to the Director

DACS’s Division Director must secure the prior approval of the NSB in coordination with the
cognizant program office and the Office of the Director before soliciting OAs above the
following thresholds:

“The Director of the National Science Foundation may make no award involving an
anticipated average annual amount of the greater of either 1 percent or more of the
awarding Directorate's or Office's prior year current plan or 0.1 percent or more of the
prior year total NSF budget without the prior approval of the National Science Board.”

As a result, when an “above-the-threshold” OA is contemplated, the NSB must formally approve
some version of the OA plan in advance of DACS’s issuance of the solicitation.

In addition, under paragraph three (3) of the NSB-11-2 delegation, OAs that contemplate
funding from the Major Research and Facilities (MREFC) account require prior approval from
the NSB.

% The statutory constraints at 42 U.S.C. 1864(e) do not encompass Other Transactions.
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Appendix C — Procurement Round Table Paper
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PROCUREMENT ROUND TABLE
3524 Woodburn Koad
Annandale, VA 221003

March 13, 2006

Laura Auletta
Designated Federal Officer
Acqusition Advisory Panel

Dear Ms. Auletta:

The Procurement Round Table (PET) is a nonprofit erganization chartered in
1984 whose members promote a Federal acquisition process that delivers best
value to the agency missions it serves and demonstrates high standards of
mtegrity. As part of its current agenda, the PRT has been following the
Acqusition Advisory Panel work on performance-based contracting.

Attached for consideration, as the AAP develops its recommendations, is a white
paper entitled “A Proposal for a New Approach to Performance-Based Services
Acmqusition”. In this paper the PRT concludes that the system for conducting
performance-based service acquisition (PBSA) is not working -- particularly with
respect to long-term, complex service requirements. After a discnssion of
current PBSA problems, the paper recommends a new approach called
Relational Contracting which izes the need to establish solid working
contractors. The paper concludes with a recommendation that the Office of
Federal Procurement Policy (OFPF) obtain statatory authomity for pilot program
application of the Relational Contracting concept.

The PRT requests that the AAP consider our proposed Relational Contracting
concept as it develops recommendations for the future use of PBSA. Tmay be

contacted at 703-764-3881 for further discussion of this matter. A copy of the
attached white paper is being provided to OFPP.

Sincerely,
(signed)
William G.T. Tuttle, Jr.
General, USA (Ret.)
Chairman
Copy to: OFPFP Administrator
Attachment
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PERFORMAMNCE-BASED SERVICES ACQUISITION

INTRODUCTION

Since the publication of the Office of Federal Procurement Policy’s (OFPF) policy letter
91-2, Service Confraciing, on Aprl 15, 1991, Performance-Based Services Acquisition (PBSA,
formerly called “Performance-Based Contracting™) has been the Government’s preferred ap-
proach to service contractmg. It requires specification of the results that confractors mmst pro-
duce instead of the processes that they mmst use.*

Agency acqusition managers and working-level agency acquisition personnel have de-
voted a lot of energy to PBSA since 1991. But despite goal-setting, the publication of numerous
guidebooks, the development of an informational website, and significant investments in training
and in the services of consultants, PBSA has not been as successful as hoped and agencies still
stuggle to apply it. Even when agencies claim to have adopted PRSA | close examination of their
contracts often shows that those documents do not entirely satisfy the critenia in the Federal Ac-
quisition Regulation (FAR)." Moreover, despite occasional agency “success stories,” the policy
has not produced venfied quality improvements or costs savings. ™

We think that there are two categories of services, and that PBSA as we know it at the
beginning of 2006 works for one, but not the other. The first category includes many common,
routine, and relatively simple services that can be acquired through PRSA as it 1s cumrently de-
fined, including many housekeeping services, simple equipment maintenance and repair services,
and the like. The second category inchudes services that are too long-term and complex to permut
complete specification of results and compefitive pricing at the outset of contracting. These in-
clude many long-term information technology services, services to operate government-ownad
facilities, and long-term and multi-fimction or multi-task professional, admunistrative, and man-
agement support services. These are the services for which the Govemment spends the most
money. In this paper we propose a new approach to contracting for this second category of ser-
vices.

L. DescrrrTroN AND HisTory OF PBSA
FAR. provides that when using PBSA agencies must specify the service results (outputs,

outcomes) they want in “clear, specific, and objective terms with measurable outcomes.™ They
mmst prepare performance work statements and quality assurance surveillance plans, use per-
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formance incentives when appropniate, and inspect and compensate contractors on the basis of
their work products, rather than their work processes.

PBSA, n vanous manifestations, has a long history. Durmg 1969-1971, the Office of
Ecmmcﬂl;lpnmmtjr[ﬂE{)}mtthepmtnentanealﬂl, Edmahon,andWe]fareexpal
mented with an outcomes-based approach to contracting for educational services. The results
were mixed and the program was dropped ™ In September 1979, the Air Force adopted a com-
prehensive performance-based approach to contracting for base support services, which OFFP
adopted for govemment-wide use in October 1980. The efforts of the Air Force and OFFP pro-
duced few if any positive results. *

The 1991 OFPP policy letter was a response to growing concems about the amounts that
agencies were spending to buy services and the quality of the services they were receiving ™
However agencies were slow to respond to the policy letter. and, although the letter called for
FAR implementation before the end of 1991, it was not until 1997 that the FAR. was amended to
melude mules for PBSA ™ Since then agencies have tried to use the technique, but with disap-
pointing results. Implementation goals were established but not achieved Government acquisi-
tion officials and indostry representatives have expressed doubts about the success of PBSA, in-
dependent reviews have not validated predictions and anecdotal claims of improvements in qual-
ity and reductions in cost, and people at the working level are frustrated. In 2001 and 2002, the
Honorable Angela Styles, then Admunistrator of OFPP, told Congress that performance-based
services acquisition had not been more successful because the concept had not been adequately
defined ™ In July 2003, an interagency team assembled by OFPP recommended minor changes
to the FAR which were published in December 2005.™

. WaY Has PBSA NoT BEEN MORE SUCCESSFULT

We believe that the main reason PBSA has not been more successful is that it is not a
practical approach to buying long-term and complex services. We think that agencies have been
unable to mplement PBSA as hoped because it requires them to do something that is too often
mmpracticable.

We thank it is unrealistic to ask agencies to specify services at the time of contract award
in clear, specific, objective, and measurable terms when fiture needs are not fully known or un-
derstood, requirements and prionities are expected to change during performance, and the cir-
cumstances and conditions of performance are not reliably foreseeable. Yet those are the difficul-
ties faced by agencies and their contractors when they negotiate long-term and complex service
confracts.

In real life, parties to long-term and complex service contracts do not specify all require-
ments at the time of contract award in clear, specific, objective, and measurable terms; mstead,
they engage in ad hoc decision making in response to emerging and changing requirements,
shifting priorities, and wnexpected circumstances. They make it up as they go along, developing
and adjusting expectations and agreements accordingly. Feality is never the same as expectations
and projections, and plans and agreements go awry. No matter how long and hard we think abeut
what the fiture will be like and about what we will need, we will include things that we will not
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need and leave out things that we will, and so we will have to adjust our specifications and ex-
pectations in the course of time ™

Thus, m requiring that agencies fully specify results at the outset of contracting, PBSA
often requires them to do something that is too hard to do, and sets them up to fail. We do not
think that more training can make PBSA as we know it now appropriate for long-term and com-

III. THE CHALLENGES OF SEREVICE CONTRACTING

When contracting for services, agencies must follow regulations and use practices that
were developed for the procurement of supplies. Supplies are always specified based on known
design or performance requirements. PBSA is an attempt to buy services like we buy supplies.
But this attempt ignores key differences between supplies and services.

Service Cuality. Unlike most supply purchases, long-term service contracts entail close
human relationships that enable the parties to deal with dynamic complexity and respond to
emerging and changing needs and circumstances. Felationships are crucial, and it is well estab-
lished in service marketing literature thatsuhjectme “customer satisfaction” is as Important and
sometimes more important than technical success ™ The importance of subjective factors in Gov-
emment seTvice confracting is confirmed by the fact that subjective incentives—award fee and
award term—are the most popular of all incentives used in performance-based contracts ™

Services confront agencies with quality specification problems unlike those associated
with contracts for supplies. Services are always rendered in response to actual circumstances and
conditions. It is often impossible and even unwise to try to fix specifications of service quality at
the outset of contract performance, because quality often “depends.” What is good service in one
set of circumstances might be poor service in another, and the standard contract medification
process 1s not mmble enough for the realities and demands of a high speed electronic world.

We think that the PBSA requirement for ex ante specification and objective and measur-
able standards ignores the nature of long-term and complex service relationships ™

Contractor Selection and Contract Pricing. A lynchpin of PBSA is competiive contractor
selection based on price and other factors in compliance with the Competition in Contracting Act
(CICA) and FARE. Part 15. In theory, PBSA allows competing firms to devise their own ways to
produce the results sought by the Govemment, which supposedly lets the Government enjoy the
benefits of vigorous price competition. But when an agency cannot descnibe its requirements and
ﬂmmmmﬁmsmdcmﬂhmsufperformc&,mmpeﬁngﬁmﬁmmdnmem So when
an agency evaluates a proposal for a service contract it evaluates the product of the marketing
magmation, which desenibes something that does not yet exist and cannot be examined or tested
before purchaze. ™

An agency proposal evaluation team cannot be sure whether the firm selected for contract
award will truly be the best value or that it just produced the best proposal document. In the ab-
sence of specific knowledge about future needs. firms cannot propose specific solufions, and
strict enforcement of vague commitments is an unlikely prospect. In the absence of clear and

binding promises, prices or estimated costs are not very meaningfnl Comparative evaluation of
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competing proposals of service quality and prices is thus a dubious undertaking, because an
agency cannot be sure about what 1t will actually get or be entitled to get flom a contractor for its
price.

Contractor selection under FAR Part 13 procedures does not readily permit a full and
frank airing of issues and resolution of concems between the Government and its contractor be-
fore contract award. Industry responses to draft solicitations and participation in preproposal
conferences are constrained by competitive sirategy and tactics and Government reticence. After

proposal submission, agencies either award contracts without discussions or conduct discussions
that are constrained by issues of faimess and procedure and fear of protests. The result is that the
parties to a new contract are often virtual strangers to one another, who leam of gaps and discon-
nects in their understanding of the work and their expectations only after contract award.

We believe that CICA price competition and FAR. Part 13 source selection are ill-fitted to
the procurement of long-term and complex services.

Contract Enforcement: Price Beductions. Damases And Terminations. FAR. tells con-
tracting officers to inspect service results and make price or fee reductions when services are not
acceptable. However, long-term and complex services confront agencies with wmique quality as-
surance problems. Inspection can be difficult because many service results are mtangible and
many tangible results are ephemeral. One hndred percent inspection is usually impracticable,
but acceptance sampling is not always appropriate. The quality of some results, like the results of
observational or analytical work, may depend on the quality of unobservable mental processes. It
15 easy enough to venify that a floor is “clean™ in the moming, that wastebaskets have been emp-
tied. that grass has been cut to a presenbed length and that an item of equipment has been re-
paired. But the results produced by security guards who must check the idenfities and posses-
sions of the hundreds of persons seeking entry to a Federal office building on a daily basis are
not easily inspected or venfied.

Reviews of decisions by boards of contract appeals and by courts about price reductions
under long-term and complex performance-based confracts show that price reductions generally
are not a satisfactory remedy for poor performance. Under long-term and complex contracts such
reductions are administrative mmsances to both the agency and to its confractor, and reductions
for minor technical flaws in performance sour a business relationship. Moreover, price reduc-
tions and money damages cannot adequately compensate the Government for poor performance
of critical operations.

Termination is truly a last resort when a confract 1s for long-term and complex services
because it takes a lot of time and effort to award a replacement confract, and award mught be de-
layed by a protest. So an agency might choose to live with marginal performance, or be forced to
exercise an option to extend a contractor that is performing margmally so it can buy time to find
areplacement. In sum contract law and court enforcement canmot ensure satisfactory service and
cannot remedy poor performance. The only way for the Government to get the service results
that it needs is by choosing good contractors and by establishing and maintaining effective work-
mg relationships with them Relationship management, not contract admimstration, is the key to

SUCCESS.

We believe that contract law and court enforcement cannot guarantee satisfactory service
of adequate remedies for poor performance.
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IV. How THE GOVERNMENT SHOULD Buy LoNG-TERM AND COMPLEX SERVICES:

Ax ExrHASTS ON RELATIONSHIFS

While we think that the Government should usually focus on service results instead of
processes, we think that the realities of long-term and complex service contracting require a new
approach to PBSA. In the paragraphs which follow we describe what we call a “relational™ ap-
proach to PBSA, an approach that emphasizes the need to establish a solid working relationship
between the Government and its contractor and that will allow the two of them to engage in ad
hoc specification and adjustment of expectations throughout the hife of the contract.

We call our proposed approach to PBSA Relational Contracting or Relational PBSA. The
key features of this approach are:

competency-based contractor selection;

m-depth, one-on-one negotiations with the contractor selectee before contract award
to jointly develop a contract work statement;

joint management to budget instead of to a fixed-price or estimated costs;
advanced agreement on specified direct and indirect cost limitations;

ad hoe specification of results and adjustment of expectations dunng performance;
fair and reasonable fee amangements; and

mandatory use of altemative dispute resolution procedures.

An agency would use the relational approach to PBSA only when:
1) the contract will be of at least two years duration, incloding options;
2) the contract will have a total value of at least $10 million, including options;
3) the agency cannot fully specify key requirements or describe key performance cir-

cumstances at the time of contract award;

4) the head of the confracting activity approves its use; and
5) the head of the confracting activity makes provision for peniodic independent review

of the management of the contract by neutral officials.

We will now address each of the elements of Relational PBSA in greater detail.

* Competency-Based Contractor Selection. The approach to contractor selection would be
similar to the architect-engineer selection approach descnbed in FAR Subpart 36.6. Price
would not be a factor in contractor selection. The main factors would be expenience, past per-
formance, and key personnel qualifications. An evaluation board would consider candidate
firms and recommend two or three highly qualified firms to the selection official, who would
select ome for contract negotiations.

The contracting officer would solicit an offer from the selectee, disclosing the agency’s
budget and objectives, and providing for joint fact-finding about known and anticipated re-
quirements and anticipated performance circumstances and conditions. The parties would
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then conduct in-depth negotiations to jointly develop a work statement, an advance agree-
ment on small business subcontracting, an advance agreement on cost limitations. and a fee
agreement. The contracting officer would award a contract following approval of the negotia-
tioms in accordance with agency procedures.

This approach to contractor selection and confract pricing will permit a more full and
frank airng of issues and cooperative problem-solving before contract award. It will enable
the parties to reach a common understanding of what they can and cannot specify at the out-
set and what they mmust set aside for ad hoc resolution durmg performance. We think this ap-
proach will lay a better foundation for a successful working relationship than source selection
under CICA and FARE. Part 15.

» Advanced Cost Limitation Agresments/Joint Management To Budget. The resultant con-
tract would be a modified cost-reimbursement type, with Government nisk mitigated by ad-
vance cost limitation agreements. The contract would provide for the parties to jointly man-
age performance within the Government’s operation or project budget, but with the Govern-
ment having the final say on all requirements. The parties would work together to priontize
and schedule activities, set standards, establish work package budgets, and monitor perform-
ance. They would use eamned value management techniques when appropmate.

+ Ad Hoc Specification Of Requirements During Performance. A key feature of relational

PESA would be ad hoc specification of service requirements as they emerge or become more

fully understood in the course of performance. The parties would specify requirements
terms of results whenever possible, imless they agree that specification of process would be

better. hmdermmmammthmhldgetthepamﬁwmldnnkemdeﬂﬂ’s,a@ushngm
tioms, recrdering pricrities, and modifying performance standards as necessary. If require-
maltschange, thepam&iwnuldbargamtomkeadjnmtstnsta}rmthmthghﬂget

Adjustments within budget would not require formal contract modifications and equitable
adjustments, and would be within the authority of the Government’s program manager as
long as they do not require fund obligations or deobligations. But all fransactions would be
documented to reflect the agreement and expectations of the parties.

» Fair and Reasonable Fee Arrangements. The contract would provide for payment of fee
in accordance with the agreement negotiated prior to contract award. The maximum available
fee would be fixed and would not change during the course of performance umless the Gov-
emment mereases or decreases its budget due to the addiion or deletion of requirements.
Changes in budget due to cost overnms would not entitle the contractor to additional fee. The
contractor would be guaranteed a fair and reasonable fee for acceptable performance within
budget, and could eam additional fee for excellent performance, based on objective and sub-
jective considerations to which the parties agreed in advance.

* Mandatory Use Of Alternative Dispute Resolution. The contract would require the par-
ties to engage in alternative dispute resolution before resorting to the FAR. disputes proce-
dures. Each party would name one semior official outside the immediate program organiza-
tion as its principal, and they would jointly hear the dispute and work to resolve it with the
assistance of a neutral. Only if the two principals cannot agree on a reselution within a rea-
sonable period of ime would the parties be permitted to resort to the dispute procedures de-
scribed in FAR Subpart 33.2.
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= Prerequisites To Use. Because relational PBSA would permit the award of contracts
without price competition, and because it would grant very broad discretion to Government
program managers and contractor personnel, it is essential that it be used only when appro-
priate and only as approved by higher level agency officials. It is also essential that relational
confracts be subjected to periodic independent review in order to maimtain the mtegnity of the
acquisiion system and public confidence. We recommend that relational PESA be approved
for use only for complex contracts of two years duration or longer and with a total value of
$10 million or more, including options. We also recommend that the use of relational FBSA
require approval of the Head of the Contracting Activity subject to arrangements for peniodic
independent review of each relational contract by neutral agency officials.

CONCLUSION

We think the time has come to try something new. We propose that OFFP obtain statu-
tory approval for a pilot program to conduct a mumber of controlled experiments i Eelational
Contracting by selected agencies. We propose that OFPP set criteria for evaluating the effective-
ness of Relational Contracting, establish a preparatory training program for participants, and ap-
point a panel which includes Executive Branch officials, representatives of the Govemnment Ac-
countability Office, working level acquisition personmel, members of academia, members of the
Bar, and industry representatives, and a support staff, to monitor, evaluate, and report the results,
and make recommendations for further action.
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NOTES

! Office of Federal Procurement Policy, Policy Lefter on Service Contracting, 36 FE. 15110,
Apnl 15,1991,

i1J.S. General Accounting Office, Contract Management- Guidance Nesded for Using Per-
formance-Based Service Contracting, GAO-02-1049 (Washington D.C., U. 5. General Account-
mg Office, 2002).

m‘ﬂ]ﬂemhtﬂgcmemdzmmsuppmtmmeMYsmmgs,mdﬁmmhdzmdldanmebe
exiremely difficult to isolate the exact reasons the savings occurred.” Interagency Task Force On
Performance-Based Service Acquisition, Performance-Based Service Acquisition: Contracting
For The Fufure (Washington, D.C.: Office of Federal Procurement Policy, July 2003), p. 10
“The effect of PBSA practices on confract prices is hard to assess for the contracts we studied
because (1) the work scopes relevant to the confracts we examined changed with the new con-
tracts, and (2} the Air Force has no simple way to adjust costs for the changes observed in work
scopes. . In most cases, we could not clearly attmbute price changes to a move toward PBSA." 1
Ansimk F. Camm and C. Cannon, Performance-Based Contracting In The Air Force: A Report
On Experiences In The Field (Santa Monica: Rand, 2001), p. 34.

¥ D. M. Levine, ed., Parformance Contracting In Education—An Appraisal (Englewood Cliffs,
N.J.: Educational Technn]ugyPubhmtum, 1971 1P Stuu:]ce:and G. B_ Hall, The Performance
Contracting Concept In Education, B-699/1-HEW (Santa Monica: Rand, 1971). Performance
contracting in education was controversial. Some state and foreign governments still use the
technique in secondary and higher education, and although the results are unclear, the technique
still has supporters. Performance contractmg in education should not be confirsed with energy
performance contracting.
¥ The approach was deseribed in Awr Force Regulation (AFE) 400-28, Base Level Service Con-
fracts, a detailed, multi-volume gide to the preparation of performance work statements and
quality assurance surveillance plans. Supplementary Air Force publications, such as AFR 70-9,
Base Level Service Contract Administration, provided instructions to quality assurance evalua-
tors (inspectors). OFPP adopted the first volume of that repulation for government-wide use in
October 1980, dubbing it OFPP Pamphlet No. 4, 4 Guide For Writing And Administering Per-
formance Statements Of Work For Service Contracts. The Air Force withdrew AFE 400-28 in
1994 replacing it and other gmdance with Air Force Mamual (AFMAN) 64-108, Service Con-
tracts, a 63-page document which still meluded fairly detailed gumdance for the preparation of
work statements and quality assurance surveillance plans. But in 1999 the Air Force
replaced AFMAN 64-108 with Air Force Instruction 63-124, Performance-Based Service Con-
tracts (FBSC), an 11-page document which contains a statement of policy but virually no practi-
cal gmdance and which remaims in effect today. OFFP withdrew Pamphlet No. 4 in the mid-
19905, but in October 1998 it issued 4 Guide To Best Practices For Performance-Based Service
Contracting, a severely edited version of Pamphlet No. 4 which contains less detailed gmdance.
In December 2000, the Department of Defense issued its current Guidebook for Performance-
Based Services Acquisifion (PBS4) in the Deparitment of Defense, a 54-page document which
confains sparse practical guidance. Several other agencies have issued similar guidance of their
own. Much of this pidance can be accessed through the website, SEVEN STEPS T
PERFORMANCE-BASED SERVICES ACQUISITION,
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hitp:/fwrarw_amet gov/Library/OFPP/BestPractices/phsc/home himl. For a fascinating first-hand
account of an attempt to develop a performance work statement in accordance with OFPP Pam-
phlet No. 4, see Paddock, C. D, PERFORMANCE WORE STATEMENTS: SIGNIFICANT PROBLEMS In
THE PREPARATION PROCESS, Master’s Thesis, Naval Postgraduate School, June 1987, DTIC No.
AD-A1B4 897

" “Each year the Government contracts for a significant amount of services. Such services range
from the routine maimtenance of facilities or equupment to highly sophisticated techmical and
management assistance such as the design, development and furnishing of systems, or expert as-
sistance for management and program activities. Attempts to apply contracting methods which
are inappropriate to the services being acquired have often resulted in unsatisfactory performance
and contract administration problems. as reflacted in several internal agency investigations and
evaluations, General Accounting Office Reports, and OFPP studies. These reports cnticized un-
necessarily vague statements of work, insufficient use of firmer pricing arrangements, the lack of
quanfifizble performance standards, and the inadequacy of quality assurance surveillance. In ad-

dition, there is concem that the Government underemphasizes quality vs. price in the acquisition
of services.” Office of Federal Procurement Policy, Policy Lefter on Service Confracting, 56 FR.

15110, 15113, April 15, 1991.
“i Federal Acquisition Circular 97-01, 62 FR 44802, August 27, 1997.

i T, part, [ believe the problem centers on a lack of clanity regarding the definition of what
constitutes a performance-based service contract. Based on my experience, there is considerable
disagreement among agencies regarding the requirements to qualify a confract as performance-
based Previous attempts by OFPP to clanify the definition, including a *checklist’ of minimum
elements for an acquisition to be considered performance-based have been unsuccess-
ful ” Angela B. Styles, Statement of Angela B. Siyles, Administrator for Federal Procurement
Policy, Before the Subcommittes on Technology and Procurement Policy, Commiitee on Gov-
ernment Reform, United States House of Representatives, November 1. 2001, p. 11,
hittp:/foranw_acqnet. gov/Notes/sarafinal doc. See, too, Styles, Statement of Angela B. Siyles, Ad-
ministrator for Federal Procurement Policy, Before the Subcommittee on Technology and Pro-
curement Policy, Commitize on Government Reform, United States House of Representatives,
March 7, 2002, p_ http://www acqnet gov/MNotes/saratestmony3 7 doe.
™ Interagency Task Force On Performance-Based Service Acquisition, Performance-Based Ser-
vice Acquisition: Contracting For The Fufure (Washimgton, D.C.: Office of Federal Procurement
Policy, July 2003). Federal Acquisition Circular 2005-07, 71 FR. 198, 211, Jamuary 3, 2006.
* This has long been recognized in economic and legal scholarship. See B H. Coase, “The Na-
ture of the Firm,” in The Firm the Market and the Law (Chicago: The University of Chicago
Press, 1988), pp. 33-36; F. Knight, Risk, Uncertainty and Profit (Chicago: The University of
Chicage Press, 1971); and I B. MacNeil, “Contracts: Adjustment of Long-Term Economic Fela-
tions Under Classical Neoclassical, and Relatonal Contract Law,” m Northwestern University
Law Review, Vol. 72, No. 6 (1978), p. 854; and O. E. Wilhamson, The Economic Institufions of
Capitalism (New York: The Free Press, 1988).
= “0Of course, it is possible to measure service quality with more objective criteria, such as in the
technical approach to quality. Services could be compared to a checklist of quality indicators,
such as whether calls are answered in three rings or whether employees remember to smile and
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say “thank you™ to customers at least 99% of the time. However, in setimg specific goals for par-
ticular aspects of service might narmow the vision of employess so that they will achieve these
goals by lowering quality in areas for which no goals have been set. For example, service repre-
tomer ealls or placing people on hold. This sitoation would not be an overall improvement in
service quality, even though the objective, technical approach to quality might indicate that it
was. Thus a user-based approach, rather than an objective checklist approach, has been found to
be supenor for evaluation the quality of intangible services.”™ B. Schneider and 5. 5. White, Ser-
vice Quality: Research Perspectives (Thousand Oaks, CA: Sage Publications, 2004, p.11. See,
too, discussions of service quality in several acticles in B T. Bust and B. L. Oliver, eds., Service
Cuality: New Directions in Theory and Practice (Thousand Oaks, CA: Sage Publications, 1994

™ FAR 16.404(3) and 16.405-2(b) say that award fee incentives are to be used only when it is not
possible develop objective incentive criteria. Their use in performance-based contracts is incon-
sistent with the PBSA requirement for objective, measurable performance standards.

=i “The feasibility requirement in contracting for results is that the product must lend itself to
clear definition. Whether he is contemplating a fixed [price] or a performance contract [a con-
tract with incentives], the buyer mmst be able to specify the desired results in simple. straightfor-
ward terms to a prospective seller. These terms mmst also be meanmgfil to a knowledgeable
third party so that, if a dispute arises, he can determine whether the contract terms hawve been ful-
filled or not. In purchasmg books or equpment or even buldings. the school 15 usnally able to
descmibe exactly the product it is after. Such procurements as the purchasze of administrative ser-
vices is not 5o easy.” Stucker and Hall, The Performance Coniracting Concept in Education, p.
6.

=Y _J. Edwards, “Streamlining Source Selection By Improving The Quality Of Evaluation Fac-
tors,” The Nash & Cibinic Report, 8 N&CE. 36, October 1994,

10
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Appendix D — Recommendation and Request for Approval and Delegation of Authority
To: Division Director, Division of Acquisition and Cooperative Support

From: Contracting Officer, Division of Acquisition and Cooperative Support
Program Office Leadership

Dated: Month XX, XXXX

Subject: Recommendation and Request for Approval Regarding the Use of [Other
Arrangement or Other Transactions] Authority and Delegation of Authority in
Support of [Insert Program Name]

Pursuant to the authorities cited, and information provided, below, this memorandum seeks
approval to form an [Other Transaction (OT) OR Other Arrangement] establishing [Insert
Program Name] a requirement developed by [Insert Directorate or Office Name].

Purpose

The National Science Foundation intends to enter into an [OT or OA] to [Insert information
related to the purpose of the award. This section can be 1 or 2 sentences or a couple of
paragraphs depending on the ultimate purpose of the proposed award and the amount of
information necessary to convey that purpose.]

The proposed [OT or OA] will have a period of performance of [ XX years and/or Y'Y months].

The estimated total cost is $[Insert Estimated Total].

CONSIDERATION SUPPORTING THE USE OF OTHER ARRANGEMENTS /
TRANSACTIONS AUTHORITY

1. NSF Other Transactions Authority OR Other Arrangements Authority
Insert the statutory authority that is being requested to form the agreement.

2. Market Intelligence Plan
Insert a synopsis of the initial market intelligence that was conducted and how it supports the
requested authority, and what additional market intelligence will be pursued upon receiving

OA/T authorization.

3. Rational for Requesting Other Transaction Authority
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Selection of the appropriate type of funding instrument has taken into account statutory and legal
requirements, the nature of the proposed project and the manner in which it will be performed,
the nature and extent of expected interaction between and among NSF and the agreement
participants, and the degree of Federal technical oversight of the project to facilitate and enable
success.

A FAR-based contract is not the best funding instrument choice due to [Insert rationale here,
including statements regarding the relational nature of the requirement, inapplicability of
traditional competitive contracting procedures, and the necessity to attract non-traditional
performers for these services.]

Grants or cooperative agreements (Federal financial assistance (FFA) instruments) are typically
used when the principal purpose of the award is to stimulate or support research and
development for general public interest, with the two instruments differing in the level of public
involvement by an agency of the Federal Government. FFA is not the best funding instrument
choice due to [Insert rationale here, including statements regarding access to information, level
of NSF involvement, use of end products.]

An Other Arrangement/Transaction is the best funding instrument choice due to [Insert rationale
here.]

PROGRAM CONCURRENCE
Based on the aforementioned, | concur with the request to the use of [Other Arrangements or

Other Transactions Authority] for the purposes of forming an arrangement for the NSF [Insert
program name].

Program Representative Name Date
Title
Division/Directorate

DETERMINATION, DESIGNATION, AND DELEGATION OF AUTHORITY
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Based on the aforementioned, | approve the use of [Other Arrangements or Other Transactions
Authority] for the purposes of forming an arrangement for the NSF [Insert program name].

Further, | designate [Insert name of OA/T agreement officer] to the authority to enter into and
administer the resulting [Other Arrangements or Other Transactions Authority] from the
solicitation supporting [Insert program name].

Patrick K. Breen Date
Senior Procurement Executive and

Division Director

Division of Acquisition and Cooperative Support
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Appendix E — OA/T Plan Template

OTHER ARRANGEMENT/TRANSACTIONS PLAN

National Science Foundation Directorate [Insert Name of Directorate]
PART I- BACKGROUND AND OBJECTIVES
A. STATEMENT OF NEED
The National Science Foundation’s (NSF) Directorate [Insert Name of Directorate]

[Introduce the plan by a brief statement of need. Summarize the technical and contractual history of the
program/transaction. Discuss feasible alternatives, the impact of prior acquisitions or transactions on
those alternatives, and any related in-house effort.].

B. APPLICABLE CONDITIONS

[ Address 1) requirements for compatibility with existing or future systems or programs and 2) any
known cost, schedule, and capability or performance constraints.]

C. COST

[Set forth the established cost goals for the arrangement/transaction and the rationale supporting them and
discuss related cost concepts to be employed.]

For example:
The resultant award will be issued on a fixed price milestone-based payments schedule. These
milestones will be proposed by the contractor and are subject to negotiation with NSF prior to
award. Presently, the estimated cost to support this requirement for a performance period of three
years three-year base is $10 million. It is anticipated that multi-year appropriations will be used to
fund all activities under the resultant award.

D. CAPABILITY OR PERFORMANCE

[Specify the required capabilities or performance characteristics required to support the problem,
area of need, or capability gap identified by the planning team. This should minimize and
burdensome requirements to not constrain or impede solutions.]

E. DELIVERY OR PERFORMANCE-PERIOD REQUIREMENTS
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[Describe the basis for establishing delivery or performance-period requirements. Explain and provide
reasons for any urgency if it results in concurrency of development and production or constitutes
justification for not providing competition.]

F. EVALUATION
[Describe how proposals will be evaluated to allow for justifiable award decisions.]

For example: This competition will be conducted in accordance with the procedures stated in the
solicitation. This solicitation occurs in two phases, 1) evaluation of written proposals, and 2)
evaluation of oral presentations. Based on the evaluation of written proposals, NSF will remove
lower ranked firms from further consideration. NSF will invite the firm or firms determined to be
the most highly qualified to participate in oral presentations to the technical evaluation team.
After the award of one or more OAs, NSF will inform all unsuccessful firms that they will not
receive an award.

During both phases of the solicitation, the participating firms will be evaluated on the basis of the
following factors: 1) Understanding of the Challenges, and 2) Organizational Experience and
Capacity. A comprehensive technical evaluation of all firms participating in both written and oral
proposals will be performed on the basis of all information provided to NSF. Price, while not an
evaluation factor, will be reviewed for realism and reasonableness.

G. RISKS
[Discuss technical, cost, and schedule risks and describe what efforts are planned or underway to reduce
risk and the consequences of failure to achieve goals. If concurrency of development and production is

planned, discuss its effects on cost and schedule risks.]

TECHNICAL RISK:

COST RISK:

SCHEDULE RISK:

Il. PLAN OF ACTION
A. SOURCES

[This section should describe the following:
1) The prospective sources that can meet the need;
2) Participation by Small Business and/or Minority Serving Institutions; and
Address the extent and results of market surveillance activities and their impact on the various
elements of the plan.]

B. COMPETITION
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[Describe how competition will be sought, promoted, and sustained throughout the course of the
transaction or agreement. If competition is not contemplated, identify the source(s), and discuss why
competition is not feasible.]

C. AWARD TYPE SELECTION

NSF anticipates [a single/multiple Other Arrangement/Transaction] award(s). [Describe any pending
award characteristics of note and the rationale for that selection.]

D. SOURCE SELECTION PROCEDURES

[Discuss the source selection procedures for the transaction/agreement, including the timing for
submission and evaluation of proposals, and the relationship of evaluation factors to the attainment of the
programmatic programs and objectives.]

The anticipated award date is Month Day, Year.
E. ACQUISITION CONSIDERATIONS

[Describe any other considerations that may impact the scope or performance of the resulting
agreement/transaction.]

F. BUDGETING AND FUNDING

[Include budget estimates, explain how they were derived, and discuss the schedule for obtaining
adequate funds at the time they are required.]

G. INHERENTLY GOVERNMENTAL FUNCTIONS

[Address if any of the functions contain in the resulting arrangement/transaction are inherently
governmental.]

H. ORGANIZATIONAL CONFLICT OF INTEREST
[Describe if any actual or potential organizational conflicts of interest exist and mitigation strategies.]
I. GOVERNMENT PROPERTY OR DATA

[Indicate if NSF will furnish any property or data to the awardee for performance. What controls will be
put in place?]

J. SECURITY CONSIDERATIONS
[Describe the following:
1) The security requirements for classified information, if any;
2) If the arrangement/transaction includes information technology or information control
requirements, how will the security standards be met; and



Other Arrangements/Transactions Guide
(Effective April 22, 2024)
Page 54 of 97

3) For awards requiring routine physical access to a Federally-controlled facility and/or routine
access to a Federally-controlled information system, discuss how agency requirements for
personal identity verification of contractors will be met.]

K. OTHER ARRANGEMENT ADMINISTRATION

[Describe how the award will be administered.]

L. IDENTIFICATION OF PARTICIPANTS IN THE ACQUISTION PROCESS

OA/T Agreement Officer

Customer Directorate Division Director

Program Management Officer

Program Representative

M. ATTACHMENTS TO THE ACQUISITION PLAN

Other Arrangement Instrument Memo
Other Arrangement Solicitation

N. MILESTONE SCHEDULE [Representative set of milestones only — the Planning Team should add
or delete as appropriate]

Responsible | Planned | Actual

Office Date Date Time Provided for Event

Solicitation Event

Finish Draft Research
Announcement

OCIO Review (if IT
supplies/services are
contemplated)

Legal Review of
Solicitation, OA Plan,
Instrument Type Memo

DACS/DACS DD Review
of OA/T Solicitation,
OA/T Plan, Instrument
Type Memo

OA/T Plan and Instrument
Type Memo Signed

OA/T Solicitation
Released

Questions Due

Responses Posted

Full Proposal Due Date
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Full Proposal Review
Begins

Full Proposal Review
Completion

Firms Contracted for Oral
Presentations

Oral Presentations Occur

Evaluation of Oral
Presentations

Firm Selected for Award
Contacted for
Negotiations

Negotiations Conclude

Procurement Requisition
Approved

Source Selection
Memorandums

OA/T and Supporting
Documentation Reviewed
by OGC

OA/T and Supporting
Documentation reviewed
by DACS/DACS DD

Contractor Signature
Request

OA/T Awarded
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Appendix F — Sample OA/T Award Document, Clauses, Representations, and Certifications

Insert Name of Project
Insert Agreement Number

This Other Arrangement (OA) contract is entered into between the United States National
Science Foundation (NSF or Government), a federal agency, acting pursuant to the National
Science Foundation Act of 1950, as amended, 42 U.S.C. § 1861 et. seq., and other applicable
federal law, and [Entity Name] (EN or Consortium Management Firm or CMF, DUNS number
XXXXXX), a non-profit in good standing incorporated in (together with any affiliates,
including specifically, but not limited to, any special purpose or single purpose entity created and
controlled by EN for the purpose of consummating any transactions contemplated hereby),
hereinafter referred to together as the “Parties.”

OR

This Other Transaction (OT) contract is entered into between the United States National Science
Foundation (NSF or Government), a federal agency, acting pursuant to the CHIPS and Science
Act of 2022 (P.L. 117-167), Section 10396, and other applicable federal law, and [Entity Name]
(EN or Consortium Management Firm or CMF, DUNS number XXXXXX), a non-profit in good
standing incorporated in (together with any affiliates, including specifically, but not
limited to, any special purpose or single purpose entity created and controlled by EN for the
purpose of consummating any transactions contemplated hereby), hereinafter referred to together
as the “Parties.”

AGREED TO:
FOR EN: FOR NSF:
By: By:
(Signature) (Signature)
Name: Name:
Title: Title:
Dated: Dated:
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SCOPE OF AGREEMENT
Background, Purpose Scope, and Goals/Objectives

The purpose of this OA/OT is for the Parties to establish/perform [Insert Program Name]
NSF’s [Insert Directorate/Office Name]. Once established, the program shall perform
[Insert brief description of the program (e.g., a coordinated research and development
program to further Directorate/Office’s role as/focus on XXXXX].

In this regard, Directorate/Office aims to address a challenging problem regarding [Brief
description of the challenge or problem statement and potential outcomes]

It is anticipated that the Government will issue projects through the Awardee to the
Subcontractor/Partners/Consortium Members to further the [Program Name]’s objectives.
Such projects may range in complexity and may involve different tasks and requirements.

In forming this Agreement/Transaction, the Parties” mutual goals or objectives include
but are not limited to:

[Insert list of goals]

The Government expects to have continuous involvement with the Awardee/Consortium.
The Government will also obtain access to work results and certain rights in data and
patents pursuant to Sections VII and VIII below. NSF and the Awardee/CMF are bound
to each other by a duty of good faith and best efforts in achieving the goals of the project.

[If the award results in a consortium include something similar to the following:] This
Agreement reflects the collaborative document identified as the Consortium Membership
Agreement or CMA, which document shall bind all Consortium Members. The CMF
shall form and manage the consortium with qualified academic, for-profit, non-profit,
and/or non-traditional entity membership, and will coalesce the [Name of Project Team]
quickly, across multiple stakeholder communities, and adapt the consortium over time to
meet the needs of relevant stakeholders.

This Agreement/Transaction is a contract formed pursuant to NSF’s “Other
Arrangements” statutory authority under 42 U.S.C. 8 1870(c) OR NSF’s “Other
Transactions” statutory authority under the CHIPS and Science Act of 2022 (P.L. 117-
167), Section 10396 and other applicable federal law. This Agreement/Transaction is not
intended to be, nor shall it be construed as, by implication or otherwise, a partnership, a
corporation, or other business organization.
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8. The Awardee and NSF will negotiate, annually, costs. The costs for the first year of the
consortium shall be/shall not exceed $XXXXX.

B. Definitions

[The following list of definitions is not exhaustive nor are the definitions below applicable to all
other arrangements or other transactions. The Awarding Official must determine if any or all of
the definitions below are applicable with or without further tailoring. Additionally, they must
add any additional definitions needed for the resulting agreement or transaction.]

“Agreement” means the body of this Other Arrangement and its Attachments, which are
expressly incorporated in and made a part of the Other Arrangement. [Do not include this
definition if the award results in an Other Transaction]

“Agreements Officer (AO)” means an individual in the Division of Acquisition and Cooperative
Support at NSF with authority to enter into, administer, or terminate this Agreement/Transaction
or any Project Agreements executed under this Agreement/Transaction on behalf of the
Government.

“Agreements Officer’s Representative (AOR)” means an individual designated and authorized in
writing by the Agreements Officer to perform specific technical or administrative functions on
behalf of the Government. At the Government’s discretion, multiple AORs may be designated in
writing at either the Agreement level or on a per-project basis.

[If the Agreement results in the award to a Consortium Management Firm, the following
definitions may be applicable and should be tailored appropriately]

“Consortium” means the [Insert Name of Consortium], which is composed of academic,
for-profit, non-profit, and/or non-traditional entity membership that are legally bound to
operate in accordance with a Consortium Membership Agreement.

“Consortium Management Firm (CMF)” is the organization selected by NSF to act on
behalf of the [Insert Name of Consortium] to execute and administer the efforts under this
Other Arrangement/Transaction.

“Consortium Members” means academic, for-profit, non-profit, and/or non-traditional
entities who have executed the Consortium Membership Agreement.

“Consortium Membership Agreement (CMA)” means the Agreement governing the
rights and obligations of the Consortium member entities.
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“Data,” means recorded information, regardless of form or method of recording, which includes
but is not limited to, technical data, scientific/engineering information, computer software,
computer software documentation, and mask works. The term does not include financial,
administrative, cost, pricing or management information and does not include subject inventions.
NOTE: If any OA/T will need to address NSF's or the Awardee’s respective rights in non-
recorded data (e.g., streaming data or broadcasts) this definition will be updated to address the
specifics of that O/AT.

“Government” means the United States of America, as represented by an NSF Agreements
Officer.

“Invention,” as used in this Agreement/Transaction, means any innovation or discovery that is or
may be patentable or otherwise protectable under title 35 of the United States Code (U.S.C.).

“Made,” as defined at 48 C.F.R. 52.227-11.

“Non-traditional entity” means an entity (construed in its broadest sense to include qualified
large and small businesses, universities, non-profits, philanthropic organizations, partnerships,
joint ventures, and other entity forms) that is not currently performing and has not performed, for
at least the three-year period preceding the solicitation of sources by NSF for the procurement or
arrangement, under any NSF procurement contract or NSF instrument of financial assistance.

“Organizational Conflict of Interest” is defined consistent with FAR Part 9.5.
[Select the one for the type of instrument being used to form the award]

“Other Arrangement” or “OA” for the purposes of this agreement means a contract
formed pursuant to NSF’s statutory authority at 42 U.S.C. 8 1870(c). An Other
Arrangement is not a FAR-based procurement contract nor a financial assistance
transaction but another system of contracting available to NSF by statute.

OR

“Other Transaction” or “OT” for purposes of this agreement means a contract formed
pursuant to NSF’s statutory authority pursuant to the CHIPS and Science Act of 2022
(P.L. 117-167), Section 10396.

“Property” means any tangible personal property other than property actually consumed during
the execution of work under this Agreement/Transaction. For purposes of this
Agreement/Transaction, “property” does not include deliverables to NSF under any the
agreement or project agreement.
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“Project” means an activity proposed by the Awardee/Consortium Member and selected by the
Government for a Project Agreement under this OA.

“Project Agreement” or “PA” means any individual project awarded to an Awardee/Consortium
Member in accordance with this OA. (Insert this only if project agreements will be utilized or
awarded)

“Resource Sharing” means cash or in-kind resources expended during a project award by an
Awardee/Consortium Member or lower tier Subcontractors that are necessary and reasonable for
accomplishment of the project.

“Sub-agreement” means any agreement or contract executed between an Awardee/Consortium
Member and another entity in performance of a Project Agreement.

“Subcontractor” means a business or person that enters into an agreement or contract to carry out
work for another entity in performance of a Project Agreement.

“Subject Invention” means those inventions conceived or first actually reduced to practice under
this Agreement.

“System for Award Management (SAM)”” means the Federal repository into which an entity
must provide information required for the conduct of business as the Awardee/Consortium
Management Firm. Additional information about registration procedures may be found at the
SAM Internet site (http://www.sam.gov).

“Technology” means discoveries, innovations, Know-How, and inventions, whether or not
tangible, and whether patentable or not, including computer software, recognized under U.S. law
as intellectual creations to which rights of ownership accrue, including, but not limited to,
patents, trade secrets, Mask Works, and copyrights developed under this Agreement/Transaction.

“Transaction” means the body of this Other Transaction and its Attachments, which are
expressly incorporated in and made a part of the Other Transaction. [Do not include this
definition if the award results in an Other Arrangement]

1. TERM, TERMINATION & EXTENSION OF TERM

A. Term of this Agreement/Transaction

This Agreement/Transaction is effective upon the date of the last signature hereon and continues
for five years. Provisions of this Agreement/Transaction, which, by their express terms or by
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necessary implication, apply for periods of time other than specified herein, shall be given effect,
notwithstanding this Section.

Any PA issued during the Period of Performance for this Agreement/Transaction and not
completed within that period shall be completed by the Awardee/Consortium Member within the
time specified in the PA. (Insert this statement only if project agreements will be utilized or
awarded.)

B. Termination Provisions

The Government reserves the right to terminate this Agreement/Transaction, or any PA executed
under this Agreement/Transaction, or any part hereof, at any time. In the event of such
termination, the Awardee and/or subcontractor awarded a PA shall immediately stop all work
thereunder and shall immediately cause any and all of its suppliers and Subcontractors to cease
work.

The Awardee may request early Agreement/Transaction termination by giving the Government
ninety (90) days written notification of their intent to do so. If the Awardee decides to request
termination of this Agreement/Transaction, the Government may, at its discretion, agree to
terminate.

The Government and the Awardee should negotiate in good faith a reasonable and timely
adjustment of all outstanding issues between the parties as a result of termination, which may
include non-cancelable commitments made prior to the termination. In the event of a termination
of the Agreement/Transaction, the Government shall have paid-up rights in Data as described in
the Data Rights provision of this Agreement/Transaction. Failure of the parties to agree to an
equitable adjustment or to resolve an outstanding issue shall be resolved pursuant to the Disputes
section of this Agreement/Transaction.

If a Subcontractor awarded a PA fails to comply with the provisions of this
Agreement/Transaction or its PA, the Agreements Officer through the Awardee, after the
issuance of a cure notice, may take one or more of the following actions:

(1) Withhold payments until the breach is corrected by the applicable Subcontractor
Member;

(2) Disallow all or part of the cost, including the associated fee or profit, of the activity or
action causing the breach;

(3) Terminate the PA in whole or in part; and/or

(4) Take any other legally available remedies.
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C. Extending the Term

The Parties may extend by mutual written agreement the term of this Agreement/Transaction if
funding availability and PA opportunities reasonably warrant. Any extension shall be formalized
through modification of the Agreement/Transaction by the Agreements Officer (“*AQ”) and the
Awardee.

. AWARD MANAGEMENT
A. Management and Program Structure

The Awardee shall be responsible for the overall technical and program management of the
[Insert Project Name], and technical planning and execution shall remain with the Awardee,
including but not limited to reporting, financial and administrative matters, overall day-to-day
management of Government-funded projects and all projects issued to Consortium
Members/Subcontractors under this OA/OT. In consultation with NSF, the Awardee shall
establish an initial management and program structure in accordance with the terms and
conditions of the Agreement/Transaction. In accordance with the Awardee/Consortium’s
management agreement, or any other administration agreement between the
Awardee/Consortium, its members, and subcontractors that the Awardee will act on behalf of the
parties executing this OA/OT, and any future modifications to it. All financial transactions
between the Government and the Awardee, including payment, will be made via the Awardee.
The Awardee will subsequently disburse funds to the entity awarded a PA.

The NSF Agreements Officer’s Representative (AOR), in consultation with other NSF program
representatives, shall provide recommendations on developments and technical collaboration and
be responsible for ongoing review and verification of projects.

B. Program Management Planning Process

Program planning will consist of a Program Plan with inputs and reviews from the Awardee and
NSF management, containing a schedule of activities and milestones.

C. Modifications to the Agreement/Transaction

As a result of meetings, annual reviews, or at any time during the term of the Agreement,
research progress or results may indicate that a change would be beneficial to program
objectives. Recommendations for modifications, including justifications to support any changes
will be documented and submitted by Awardee to the NSF AOR with a copy to the NSF AO.
This documentation will detail the technical, chronological, and financial impact of the proposed
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modification to the research program. As to financial impact, any recommended increase in
funding is limited by amounts obligated to the award and subject to the availability of funding.

The NSF AOR shall be responsible for the review and verification of any recommendations to
revise or otherwise modify the terms and conditions of this Agreement subject to Section IV
below.

For minor or administrative Agreement modifications (e.g., changes in the paying office or
appropriation data, changes to Government or Awardee personnel identified in the Agreement,
etc.), no signature is required by the Awardee.

The NSF AO will be responsible for instituting all non-minor modifications to this Agreement
and this Agreement may be substantively revised only by written consent of the Awardee and
NSF AO. Again, it is emphasized that only the Agreements Officer has the authority to modify
the terms of the Agreement, therefore, in no event will any understanding agreement,
modification, change, or other matter deviating from the terms of the Agreement between the
Awardee and any other person be effective or binding on the Government. Changes in the terms
and conditions of this Agreement, except for minor or administrative corrections, as noted above,
may only be made by written agreement between the Awardee and the Agreements Officer.

IV.  AGREEMENT/TRANSACTION ADMINISTRATION

Unless otherwise provided in this Agreement/Transaction, approvals permitted or required to be
made by NSF shall be made only by the NSF Agreements Officer. All matters under this
Agreement/Transaction shall be referred to the representatives identified below. Each party may
change its representatives named in this Section by written notification to the other party.

A NSF Points of Contact:

Agreements Officer (AO):

Agreements Officer’s Representative (AOR):

As needed, the Government may designate additional AORs for projects awarded under this OA.

The agreements officer will specify in writing when this is the case.

B. AWARDEE Points of Contact:

C. Other Agreement/Transaction Administration Provisions
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1. Branding, Communication, and Transparency

All Awardee/CMF branding activities and communications for and about the [Insert Program
Name] will be subject to NSF’s oversight and direction. Any communications that could
potentially involve PII or identifiable information will be subject to review by NSF. The AOR
will provide the required direction on behalf NSF.

All communications must align with the NSF/[Directorate/Office Name] mission and will be
policy-neutral (as interpreted by the AO, AOR and/or other NSF stakeholders).

2. Monitoring

(a) The Government has the right to monitor performance under this Agreement, to the extent
practicable at all places and times. Monitoring activities are intended to assist in the achievement
of project goals and objectives, improve project outcomes, and to ensure Federal funding is
expended in accordance with regulatory and policy requirements. Monitoring activities under
this agreement include, but are not limited to: site visits, desktop audits, and review of submitted
reports. The Government will also perform inspections and tests of any materials furnished and
services performed. The government intends for monitoring activities to be conducted in a
manner that will not unduly delay project performance.

(b) When applicable, unless otherwise specified, the Government will accept or reject any
delivery of materials as promptly as practicable after delivery.

3. Registration in the System for Award Management

The Awardee shall hold a current, valid registration in the System for Award Management
(SAM) throughout the life of this OA/OT. Considering the need to attract non-traditional entities,
there is no requirement for a consortium member to be registered in SAM. Nevertheless,
consortium members must not be suspended and/or debarred from contracting with or receiving
funds from the United States Government, and the Awardee shall check SAM prior to admitting
a prospective subcontractors/consortium member and sub-awardees to ensure its status.

4. Stop Work Order

(a) The Government may, at any time, by written order to the Awardee, require the Awardee
to stop all, or any part, of the work called for under this agreement. Upon receipt of the Stop
Work Order, the Awardee shall immediately comply with its terms and take all reasonable steps
to minimize the incurrence of costs allocable to the work covered by the stop work order during
the period of work stoppage. Within the period of ninety (90) calendar days after the stop work
order is delivered, or within any extension of that period to which the parties have agreed, the
Government will either:
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(1) Cancel the stop work order, or
(2) Terminate, in whole or in part, the work.

(b) If a Stop Work Order issued under this section is canceled, the Awardee shall resume work
under the OA. The Government reserves the right to make an equitable adjustment in the
delivery schedule or cost or price, or both that result from the stoppage of work. The Awardee
shall assert its right to an equitable adjustment as a result of the stop work order within thirty
(30) calendar days after the end of the period of work stoppage.

5. Organizational Conflicts of Interest

(a) If the Awardee identifies an actual or potential organizational conflict of interest that has
not already been adequately disclosed and resolved (or waived in accordance with FAR 9.503),
the Awardee shall make a prompt and full disclosure in writing to the OA/T agreement officer.
This disclosure shall include a description of the action the Awardee has taken or proposes to
take in order to resolve the conflict. This reporting requirement also includes subcontractors
actual or potential organizational conflicts of interest not adequately disclosed and resolved prior
to award or that may have arisen post-award.

(b) Mitigation plan. If there is a mitigation plan in the agreement, the Awardee shall
periodically update the plan, based on changes such as changes to the legal entity, the overall
structure of the organization, subcontractor arrangements, contractor management, ownership,
ownership relationships, or modification of the work scope.

V. OBLIGATION AND PAYMENT
A. Invoicing

(@) The Awardee shall submit payment requests and receiving reports using the Invoice
Processing Platform (IPP).

(b) Invoices will be handled in accordance with the Prompt Payment Act (31 U.S.C. 3903) and
Office of Management and Budget (OMB) prompt payment regulations at 5 CFR part 1315.

(c) Except as set forth in the Disputes section of this Agreement, the Government’s financial
liability will not exceed the amount obligated and available for payment under this Agreement.

(d) The Awardee, typically monthly or upon the request of the Government, will prepare a
request for payment, which will include the applicable, negotiated payable milestones, unless
otherwise negotiated between the Awardee and the Government. This request shall also include a
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reconciliation of the previous payments received and milestones completed and be adjusted
accordingly. The Awardee shall submit a copy of the request for payment to the AOR or
designee for approval. After approval by the AOR, the Awardee shall provide a copy of the
approved request for processing to the designated Agreements Officer for payment approval via
IPP.
B. Payments

(a) The Government’s liability to make payments is limited only to those funds obligated
under this Agreement. The Government may incrementally fund this agreement in accordance
with the Incremental Funding section.

(b) Payments will be made in accordance with the agreed upon milestones via IPP and the
procedures in this Section.

(c) Any costs incurred prior to the execution of this agreement are the sole responsibility of the
Awardee and will not be used as the basis of a claim against or construed as an obligation to the
Government.

C. Accounting Systems Requirements

(a) The Awardee shall maintain adequate records to account for the control and expenditure of
Government funds received under this OA/OT

(b) The Awardee shall establish and maintain accounting systems that:
(1) Comply with Generally Accepted Accounting Principles
(2) Control and properly document all cash receipts and disbursements.
D. Allowable Costs

(a) Federal funds are to be used only for costs that a reasonable and prudent person would
incur in carrying out the Agreement.

(b) No award will be made on an expenditure basis unless the entities performing under the
PA has an accounting system that:

(1) is capable of identifying and segregating costs to individual agreements/contracts;

(2) provides for an equitable allocation of indirect costs; and
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(3) is capable of identifying the amounts/costs, the entity will identify the basis for
determining actual costs.

E. Incremental Funding and Funding Limitations

If the Government incrementally funds this agreement/transaction, the Government is not
obligated to reimburse the awardee, in excess of the total amount allotted by the Government.
The awardee is not obligated to continue performance (including actions under the Termination
section of this Agreement/Transaction) or otherwise incur costs in excess of --

(a) The amount then allotted to the by the Government or;

(b) If the Government fully funds a period or periods, the Government is not obligated to
reimburse the Awardee for costs exceeding the fully funded amount.

If a project is fully funded at the outset, the Government is not obligated to reimburse the entity
for costs exceeding the fully funded amount.

F. Audit and Records

Awardee relevant financial records, supporting documents (including documentation of
personnel expenses), statistical records and other records pertinent to this OA/OT must retained
for a period not to exceed six (6) years, three (3) months after the end of the period of
performance of the OA/OT and are subject to examination or audit by the Government during
this retention period.

G. Pricing Arrangement for Projects & Project Close-Out

The Government intends to award this OA/OT on a [fixed-price, expenditure, milestone] basis.
However, the Government and Awardee, by mutual agreement, may negotiate other pricing
arrangements.

Upon Agreement Close-out, the Agreements Officer and Payment Office shall expedite
completion of steps needed to close out the agreement and make prompt final payment, if
applicable.

Payment Schedule
[Insert Payment Schedule — Table or Narrative]

VI. DISPUTES

A. General
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The Parties shall communicate with one another in good faith and in a timely and cooperative
manner when raising issues under this Section.

B. Dispute Resolution Procedures

(a) Any disagreement, claim or dispute between NSF and Awardee concerning questions of
fact or law arising from or in connection with this Agreement, and, whether or not
involving an alleged breach of this Agreement, may be raised only under this Section.

(b) Whenever disputes, disagreements, or misunderstandings arise, the Parties shall attempt
to resolve the issue(s) involved by discussion and mutual agreement as soon as
practicable. The parties agree to make reasonable attempts to resolve disputes at the
lowest possible organizational level. In no event shall a dispute, disagreement or
misunderstanding which arose more than three (3) months prior to the notification made
under this section constitute the basis for relief unless the NSF AO in the interests of
justice waives this requirement.

(c) Failing resolution by mutual agreement, the aggrieved Party shall document the dispute,
disagreement, or misunderstanding by notifying the other Party (through the NSF AO or
Awardee, as the case may be) in writing of the relevant facts, identify unresolved issues,
and specify the clarification or remedy sought. Within five (5) working days after
providing notice to the other Party, the aggrieved Party may, in writing, request a joint
decision by the NSF AO, and a senior executive appointed by awardee. The other Party
shall submit a written position on the matter(s) in dispute within thirty (30) calendar days
after being notified that a decision has been requested. NSF’s AOR, and the Awardee
senior executive shall conduct a review of the matter(s) in dispute and render a joint
decision in writing within thirty (30) calendar days of receipt of such written position.
Any such joint decision is final and binding.

(d) In the absence of a joint decision, under subparagraph (c) above, the dispute shall be
further reviewed. The NSF Division Director, DACS may elect to conduct this review
personally or through a designee or jointly with an individual appointed by Awardee.
Following the review, the NSF will resolve the issue(s) and notify the Parties in writing.
In the absence of an agreement between the NSF the awardee designee to mutually
resolve the dispute, within sixty (60) calendar days (or such other period as agreed to by
the Parties), either Party may pursue any right or remedy provided by law in a court of
competent jurisdiction as authorized by 28 U.S.C. § 1491. Alternatively, the Parties may
agree to explore and establish an Alternate Disputes Resolution procedure to resolve the
dispute.
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Pending resolution of any such dispute by settlement or by final judgment, the Parties shall each
proceed diligently with performance, unless otherwise mutually agreed, or the Agreements
Officer directs, in writing, to stop performance.

C. Limitation of Damages

Claims by either party for damages of any nature whatsoever pursued under this OA shall be
limited to direct damages only up to the unpaid balance of the aggregate amount of Government
funding as of the time the dispute arises. To the extent permitted by law, with regard to the
activities undertaken pursuant to this OA, no Party shall make any claim against the other,
employees of the other, the others’ related entities (e.g. Contractors, Subcontractors), or
employees of the others’ related entities for any injury to or death of its own employees or
employees of its related entities, or for damage to or loss of its own property or that of its related
entities, whether such injury, death, damage or loss arises through negligence or otherwise,
except in the case of willful misconduct.

In no event, shall either Party be liable to each other for consequential, punitive, special, and
incidental damages or other indirect damages, whether arising in contract (including warranty),
tort (whether or not arising from the negligence of a Party) or otherwise, except to the extent
such damages are caused by a Party's willful misconduct and otherwise consistent with Federal
law.

VIlI.  PATENT RIGHTS

Standard government patent provisions apply (see 48 C.F.R. (FAR) 52.227-11). The Government
may require additional rights in order to comply with treaties or other international agreements.
In such case, these rights will be negotiated in good faith by the parties. Alternative rights may
be negotiated per project agreement to most successfully promote commercialization of
government-funded technology and achieve the shared vision of this Agreement.

VIIl. DATARIGHTS
Data Rights will be consistent with 48 C.F.R. (FAR) 52.227-14.

All Data shall be properly marked to clearly indicate the proprietary nature of the Data and the
Government’s rights thereto. Public disclosure of Data delivered under this Agreement shall be
agreed to by the parties, and will be withheld by NSF consistent with the law (e.g., 18 U.S.C.
81905; 5 U.S.C. 8552(b)) to protect properly marked information (such as trade secrets and
commercial or financial information obtained from a person and privileged or confidential
information, or Data relating to an invention or software).
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All government furnished information obtained during the performance of this Agreement shall
belong to NSF and be returned at the conclusion of the Term.

IX. SAFEGUARDING CONTROLLED UNCLASSIFIED INFORMATION AND CYBER
INCIDENT REPORTING

A. Background

Protection of Controlled Unclassified Information (CUI) is of paramount importance to NSF and
can directly impact the ability of NSF to successfully conduct its mission. Therefore, this Section
requires the Awardee protect CUI that resides on the Awardee’s information systems. This
Section also requires the Awardee to rapidly report any cyber incident involving CUI.

B. Safeguarding CUI

The Awardee shall implement the version of NIST Special Publication (SP) 800-171 in effect at
the time the solicitation is issued or as authorized by the Agreements Officer for CUI that resides
on the Awardee’s information systems. Consistent with NIST SP 800-171, implementation may
be tailored to facilitate equivalent safeguarding measures used in the Awardee’s systems and
organization. Any suspected loss or compromise of CUI that resides on the Awardee’s
information systems shall be considered a cyber incident and require the Awardee to rapidly
report the incident to NSF as below.

C. Cyber Incident Reporting

Upon discovery of a cyber incident involving CUI, the Awardee shall take immediate steps to
mitigate any further loss or compromise. The Awardee shall rapidly report the incident to the
NSF AO and provide sufficient details of the event—including identification of detected and
isolated malicious software—to enable NSF to assess the situation and provide feedback to
Awardee regarding further reporting and potential mitigation actions. The Awardee shall
preserve and protect images of all known affected information systems and all relevant
monitoring/packet capture data for at least 90 days from reporting the cyber incident to enable
NSF to assess the cyber incident. The Awardee agrees to rapidly implement security measures
as recommended by NSF and to provide to NSF any additionally requested information to help
the Parties resolve the cyber incident and to prevent future cyber incidents.

D. Lower Tier Agreements

The Awardee shall include this Section in all sub-agreements, regardless of tier, with labor
contracted to perform work in support of this Agreement/Transaction.
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E. Definitions

Compromise: Disclosure of information to unauthorized persons, or a violation of the security
policy of a system, in which unauthorized intentional or unintentional disclosure, modification,
destruction, or loss of an object, or the copying of information to unauthorized media may have
occurred.

Controlled Unclassified Information (CUI): Unclassified information that requires safeguarding
or dissemination controls, pursuant to and consistent with applicable law, regulations, and
Government-wide policies.

Cyber Incident: Actions taken through the use of computer networks that result in a compromise
or an actual or potentially adverse effect on an information system and/or the information
residing therein.

Information System: A discrete set of information resources organized for the collection,
processing, maintenance, use, sharing, dissemination, or disposition of information.

Rapidly Report: Report to NSF within 72 hours of discovery of any cyber incident.

X. DATA PROTECTION, DISCLOSURE OF INFORMATION, AND OTHER
SECURITY REQUIREMENTS

1. Data Protection and Confidentiality

As applicable to its work using NSF information, the Awardee shall be responsible for protecting
the confidentiality of data about individuals, as required by the Privacy Act of 1974, the National
Science Foundation (NSF) Act of 1950 as amended, and the title 111 of the Foundations for
Evidence-Based Policy-making Act of 2018 (i.e., Confidentiality Information Protection and
Statistical Protection Act (CIPSEA)). The Awardee shall also be subject to all federal and NSF
policies on confidentiality protections regarding data collection, data storage and access, and data
dissemination and analysis, as made known to the Awardee. These policies may change during
the period of the Agreement.

2. Disclosure of Information

(a) The Awardee shall not release Government information to anyone outside the Government
regardless of medium (e.g., film, tape, document), pertaining to any part of performance under
this OA/OT, unless—

(1) The Agreements Officer has given prior written approval;
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(2) The information is otherwise in the public domain before the date of release; or

(3) The information results from or arises during the performance of a project that involves
no controlled unclassified information and has been scoped and negotiated by the parties and
research performer and determined in writing by the Agreements Officer to be fundamental
research.

(4) [Insert other disclosure conditions as appropriate.]

(b) Requests for approval under paragraph (a)(1) above or of this section shall identify the
specific information to be released, the medium to be used, and the purpose for the release. The
party requesting the disclosure shall submit a request for public release to the Agreements
Officer via the Awardee at least 30 business days before the proposed date for release.

(c) Sub-agreement holders agree to a similar requirement, including this paragraph (c), in each
sub-agreement under this OA. Sub-agreement holders shall submit requests for authorization to
release through the Awardee to the Agreements Officer.

3. Information Security and Privacy
[ Insert as appropriate]
XIl. TITLE TO AND DISPOSITION OF PROPERTY

A. Definitions

In this Section “property” means any tangible personal property other than property actually
consumed during the execution of work under this agreement.

B. Title to Property

No significant items of property are expected to be acquired under this Agreement. Title to each
item of property acquired under this Agreement with an acquisition value of $25,000 or less shall
vest in the acquirer, upon acquisition with no further obligation of the Parties unless otherwise
determined by the AO. Should any item of property with an acquisition value greater than
$25,000 be required, the acquirer shall obtain prior written approval of the AO. The acquirer
shall be responsible for the maintenance, repair, protection, and preservation of all property at its
own expense.

C. Disposition of Property
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At the completion of the term of this Agreement, items of property with an acquisition value
greater than $25,000 shall be disposed of in accordance with NSF-approved disposition
procedures in coordination with NSF’s AO.

D. Property Accounting

The Awardee shall account for any real property and personal property acquired with Federal
funds or received from the Federal Government in accordance with the terms of the Agreement.

XIl.  CIVIL RIGHTS ACT & NON-DISCRIMINATION STATUTES

The OA is subject to the compliance requirements of Title VI of the Civil Rights Act of 1964, as
amended [42 USC 88 2000d et seq.].

In addition, this OA is subject to the Rehabilitation Act of 1973 [29 USC § 794], the Age
Discrimination Act of 1975 [42 USC 88 6101 et seq], and Equal Employment Opportunity [E.O.
11246], and all regulations and policies issued by NSF pursuant to these statutes as made known
to the Awardee, including NSF’s Policy on Sexual Harassment, Other Forms of Harassment, or
Sexual Assault. Specifically, in accordance with these statutes, regulations and policies, no
person on the basis of race, color, national origin, sex, disability, or age shall be excluded from
participation in, be denied the benefits of, or otherwise be subjected to discrimination under the
OA.

XIIl. ORDER OF PRECEDENCE

In the event of any inconsistency between the terms of this Agreement/Transaction and language
set forth in the Consortium’s Membership Agreements (if applicable), Project Agreements,
Attachments, and/or other documents executed under this Agreement/Transaction, the
inconsistency shall be resolved by giving precedence in the following order:

1. This OA/OT Agreement;

2. Attachments to this OA/OT Agreement;

3. Project Agreements (PAs) executed under this Agreement;

4. Any attachments to individual PAs executed under this Agreement;

5. Other documents executed under this OA/OT Agreement.

In any event, specifically negotiated Project Agreement terms will govern over general terms of
this Agreement/Transaction.
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XIV. OTHER TERMS

1. The Parties to this Agreement agree that they jointly have agreed to the terms and
language used herein and that no ambiguity will be construed against any Party for having
“drafted” this Agreement. Both Parties have participated in the drafting and negotiation of this
Agreement, and for all purposes this Agreement shall be deemed to have been drafted by each of
the Parties.

2. Force Majeure. No failure or omission by the Awardee in the performance of any
obligation of this Agreement shall be deemed a breach of this Agreement or create any liability if
the failure or omission arises from a cause beyond the control of the parties, including, but not
limited to the following: acts of God; acts of the Government in either its sovereign capacity;
changes to any rules, regulations, or orders issued by any Governmental authority or by any
officer, department, and agency or instrumentality thereof, unless affected by modification to the
Agreement; fire; storm; flood; earthquake; accident; war; rebellion; insurrection; riot; and
invasion, provided that such failure or omission resulting from one of the above causes is cured
as soon as is practicable.

3. This Agreement constitutes the entire agreement of the Parties and supersedes all prior
and contemporaneous agreements, understandings, negotiations, and discussions among the
Parties, whether oral or written, with respect to the subject matter hereof.

4. This Agreement, or modifications thereto, may be executed in counterparts each of which
shall be deemed as original, but all of which taken together shall constitute one and the same
instrument.

5. The individual(s) executing this Agreement warrant that he, she, or they have the
authority to execute this Agreement on behalf of their respective Parties.

6. This Agreement is made and entered into voluntarily, and the Parties are free from any
duress or influence, and fully understand the terms, conditions, and provisions of this
Agreement, and believe its terms to be fair, just, and reasonable.

7. This Agreement, or modifications thereto, may be executed in counterparts each of which
shall be deemed as original, but all of which taken together shall constitute one and the same
instrument.

8. In the event that any provision of this Other Arrangement (OA) / Other Transaction (OT)
becomes or is declared by a court of competent jurisdiction to be illegal, unenforceable, or void,
this OA/QOT shall continue in full force and effect without said provision, unless applying such
remaining portions would frustrate the purpose of this OA/OT.
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XV. PROHIBITION ON CERTAIN SERVICES, EQUIPMENT, AND ENTITIES

Federal Acquisition Regulation (FAR) 52.204-25, PROHIBITION ON CONTRACTING FOR
HARDWARE, SOFTWRE, AND SERVICES DEVELOPED OR PROVIDED BY KAPERSKY
LAB COVERED ENTITIES (DEC 2023) is hereby incorporated by reference into this
Agreement.

Federal Acquisition Regulation (FAR) 52.204-25, PROHIBITION ON CONTRACTING FOR
CERTAIN TELECOMMUNICATIONS AND VIDEO SURVEILLANCE SERVICES OR
EQUIPMENT (AUG 2020) is hereby incorporated by reference into this Agreement.

Federal Acquisition Regulation (FAR) 52.204-27, PROHIBITION ON BYTEDANCE
COVERED APPLICATION (JUN 2023) is hereby incorporated by reference into this
Agreement.
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ATTACHMENT 1: STATEMENT OF WORK AN TASK DESCRIPTIONS

[Include detailed descriptions of Tasks]
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ATTACHMENT 2:
REPORT REQUIREMENTS

A. QUARTLY REPORTS

On or before ninety (90) calendar days after the effective date of the Agreement and quarterly
thereafter throughout the term of the Agreement, the Awardee shall submit or otherwise provide
a quarterly report. One (1) copy shall be submitted or otherwise provided to the NSF AOR and
one (1) copy shall be submitted or otherwise provided to NSF AO. The report will have two (2)
major sections.

1. Technical Status Report. The technical status report will detail technical progress to date
and report on all problems, technical issues, major developments, and the status of external
collaborations during the reporting period.

2. Business Status Report. The business status report shall provide summarized details of
the resource status of this Agreement, inclusive of a summary and accountability of the funds
expended during performance of the agreement.

B. SUBCONTRACTOR/ REPORTING

Subcontractors executing Project work issued under this Agreement shall provide status
reporting as specified in their subcontract. The status reports will be quarterly, unless otherwise
specified.

C. ANNUAL PROGRAM PLAN DOCUMENT

The Awardee shall submit or otherwise provide to the NSF AOR and NSF AO one (1) copy each
of a report which describes the Annual Program Plan, if an Annual Program Plan is a required
deliverable.

D. SPECIAL TECHNICAL REPORTS

As agreed to by the Awardee and the NSF AOR, the Awardee/shall submit or otherwise provide
to the NSF AOR and NSF AO one (1) copy each of special reports on significant events such as
significant target accomplishments by parties performing under the OA/OT.

E. FINAL REPORT
1. The Awardee shall submit or otherwise provide a Final Report making full disclosure of

all major developments by the Awardee/Consortium upon completion of the Agreement or
within sixty (60) calendar days of termination of this Agreement. One (1) copy shall be
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submitted or otherwise provided to the NSF AOR, and one (1) copy shall be submitted or
otherwise provided to NSF AO.

2. Prior to delivery, the Awardee shall consult with the AO to determine the proper
distribution statement to be included on the front page of the final report in a conspicuous place.

F. ANNUAL REPORTING

On an annual basis, the Awardee shall submit to the AO a report containing the total number of
project/task proposals submitted by and the total amount of project/task proposals funded by the
Awardee/CMF. Additionally, for each funded project, the Awardee/CMF shall report the project
number, project title, funded organization, organization UEI number, date funded, project end
date, funded amount, agreement amount, and organization type.

G. PROPERTY REPORTING

The Awardee shall submit, annually, a report of all property and transferable non-real property
acquired by the Awardee meeting the criteria in section XI above, where title vests with the
Government.

H. NON-TRADITIONAL ENTITY REPORTING

The Awardee shall submit, annually, a report of the names all non-traditional entities that have
participated in the consortium during the reporting year.
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Appendix G — Non-Disclosure Agreement

NAME:
JOB TITLE: ORGANIZATION:
PROJECT: DATE:

Acknowledgment of Obligations:

I acknowledge | have been assigned to the solicitation/project indicated above.

I understand that 1 may be given access to information that is agreement-specific sensitive
regarding the project and belonging to National Science Foundation contractors or their
suppliers. Such information regarding the Project may include but is not limited to proprietary
information, privileged information, contractor bid and proposal information or source selection
information (as those terms are defined at FAR 3.104-1 and FAR 2.101 respectively), and non-
public NSF information, (hereinafter referred to as “procurement sensitive information”).

I have been briefed by an agreements office and am knowledgeable regarding the requirements
regarding unauthorized disclosure of bid and proposal information, as well as source selection
information. In addition, | understand that all project procurement sensitive information is for
Government use only and may be used only in the performance of work requirements necessary to
carry out my duties under this project. | have read and understand the requirements of 5C.F.R.
Part 2635, Standards of Ethical Conduct for Employees of the Executive Branch.

I understand that unauthorized disclosure of project sensitive information could damage the
integrity of this agreement and that the transmission or revelation of such information to
unauthorized persons could subject me to referral to NSF OIG and/or prosecution under
applicable laws.

I understand that the project sensitive information | receive will be given only to persons
specifically granted access to the project information and may not be further divulged without
specific prior written approval from the Agreements Officer or Division Director, DACS. | also
agree not to remove proposal or source selection documents (or any copies thereof) from
authorized locations without the express approval of the Agreements Officer in charge of this
project.
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I understand that | must comply with the obligations and requirements always contained in this
Agreement during the process and after completion of the agreement as well.

I will not engage in any personal, business, or professional activity or receive or retain any direct
or indirect financial interest, which places me in a position of conflict between my private interest
and my duties or responsibilities related to this project. The private interest of my spouse,
dependent children, or any household members is considered as my private interest. If, at any
time during this project/program, my participation might result in a real, apparent, possible, or
potential conflict of interest, I will immediately report the circumstances in writing to the
Agreement Officer.

I have a continuing obligation to disclose any circumstances that may create an actual or apparent
conflict of interest. If I learn of any such conflict, 1 will report it immediately to the Other
Arrangement/Transaction Agreement Officer. | will perform no more duties related to evaluating
proposals until I receive instructions on the matter.

Please check the applicable block:

|:| I am required to submit a current OGE 450, Executive Branch Personnel
Confidential Financial Disclosure Report, or OGE 278e, Executive Personnel
Financial Disclosure Report and have submitted / will submit in accordance with
applicable timeframes.

|:| I am not required to submit a OGE 450 or OGE 278e.
|:| | take this obligation freely, without any mental reservation or purpose of evasion,

in the absence of duress. | acknowledge | am bound by the terms of this
Acknowledgment and applicable legal authorities.

Signature: Date:

These provisions are consistent with and do not supersede, conflict with, or
otherwise alter the employee obligations, rights, or liabilities created by existing
statute or Executive order relating to (1) classified information, (2) communications
to Congress, (3) the reporting to an Inspector General or the Office of Special
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Counsel of a violation of any law, rule, or regulation, or mismanagement, a gross
waste of funds, an abuse of authority, or a substantial and specific danger to public
health or safety, or (4) any other whistleblower protection. The definitions,
requirements, obligations, rights, sanctions, and liabilities created by controlling
Executive orders and statutory provisions are incorporated into this agreement and
are controlling.
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Appendix H — Sample Solicitation

OTHER TRANSACTION AGREEMENT SOLUTIONS OFFERING
(OTASO)
Project: [INSERT PROJECT NAME]

1.0 Purpose:

The National Science Foundation (NSF) [insert directorate name and purpose of project the
solicitation is supporting]

2.0 Scope or Mission:

[Insert brief description of the scope]

3.0 Period and Place of Performance:

[Insert a statement on the period of performance (e.g. XX years and Y'Y option periods and the
place of performance (e.g., NSF site, awardee site, etc.)

4.0 Instrument and Approach

Through this solicitation, NSF contemplates the issuance of [an Other Transaction Agreement
(OTA) contract pursuant to NSF’s statutory authority at 42 U.S.C. § 19116 OR an Other
Arrangement pursuant to the National Science Foundation Act of 1950, as amended, 42 U.S.C. §
1861]. An Other Arrangement /Transaction Agreement is not a FAR-based procurement contract
nor a financial assistance transaction, but another system of contracting available to NSF by
statute. NSF intends to make [one OR one or more awards] resulting from this solicitation. It is
anticipated that any award resulting from this solicitation will be an award vehicle under which
individual orders [may OR may not] be issued. The award resulting from this solicitation is
anticipated to be awarded on a [fixed-price OR reimbursable OR milestone-based schedule] that
will be determined during contract negotiations.

This solicitation contemplates a [competitive OR non-competitive] evaluation and award
process. [If competitive] NSF will receive and evaluate proposals from interested firms and
perform a down select based on the evaluation factors identified in this solicitation. Entities that
are selected as part of this review may be invited to participate in oral presentations at NSF.

5.0 Background and Eligibility:
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5.1 [Provide the background for the program or project being solicited for]

5.2 Eligibility [Sample language, this should be tailored to the needs of the solicitation]

Any responsible entity (excluding foreign entities) may submit proposals for consideration. All
offerors must be registered in the Federal Government’s System for Award Management (SAM)
prior to submitting a proposal (www.sam.gov). A proposal can involve multiple organizations,
but the proposal must be submitted by a lead organization with subawards to other participating
organizations. Separately submitted collaborative proposals are not permitted. An eligible
organization can submit a maximum of one proposal as a lead organization per solicitation.

6.0 Performance Objectives/Goals/Tasks

[Insert a detailed list of performance objects/goals/tasks for offerors to understand the
nature of work requested by NSF and be able to successfully propose.]

7.0 Proposal Format [Notional instructions. This should be tailored to the nature and
complexity of the solicitation]

Proposals should be direct, concise, and must not exceed a total of XX single sided pages
exclusive of the title page and appendixes. The proposal shall be typed, double-spaced, using 12-
point font, and printed on “8 % “by 11" paper, with 1” margins on all sides. Tables/graphs may
use a smaller font. Proposals that do not meet these format specifications may be removed from
consideration.

7.1 Title Page (does not count toward page limit)
The title page must include the lead organization’s name, UEI number, point of
contact for communications, and the contact information for that point of contact.

7.2 Body of the Proposal (limited to XX pages)
The body of the proposal must include concise, comprehensive information and
details on how the offeror will support the efforts outlined in this solicitation. The
proposal should address the following areas:

Vision:
Your firm’s vision and role in the proposed OA/T.

Operations and Organizational Experience

Provide a description of your organization’s capacity and how it aligns with the needs
of the NSF. This section should convey the track record of your organization and of
your leadership team in [Insert proposal submission requirements that align with the
stated the objectives/goals/tasks and will allow for the evaluation of the offeror’s
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experience]. For subcontractors, please explain why these organizations are necessary
to execute on your vision of the proposal and how their involvement might address
any gaps your team has. Include an overview of networks, partnerships, and new
capital resources your organization has and how they will be deployed in support of
proposal.

Activities

Provide a 1) description and 2) timeline for the activities that your team will
undertake during the award period. This should include a description of awardee
facing activities, NSF facing activities and partner-facing activities (co-funders,
talent, industry partners, etc.). While these activities may evolve after contract
negotiations and as priorities evolve, NSF would like to gain an understanding of the
offeror’s proposed [Insert activities]. Additionally, include high-level information on
what a robust solution will look like over the life of the agreement or transaction.

7.3 Proposal Budget (no page limit)
A budget and accompanying budget justification which sets forth the amount of
funding requested from NSF, by budget category, for the period of performance of
this effort. The budget justification provides a detailed breakdown for each category
as well as a rationale to support the proposed. The budget justification must contain
sufficient information to allow for meaningful evaluation of the proposed level of
effort. Please note that NSF will commit no more than $XX of support over the
planned term of the award.

This section shall also specify the requested pricing arrangement (e.g., fixed-price,
cost, cost-plus-fixed-fee, etc.) and the rationale for its use. If an organization requests
a cost reimbursement type of pricing arrangement, they must have an approved
accounting system.

Direct Labor — Breakdown of direct labor identifying the individuals, labor
categories, pay rates, and projected level of effort devoted to the project, and their
associated subtotals.

Direct Labor Overhead/Fringe Benefits — Rate(s) and base(s), and the cumulative
effect on labor costs.

Materials, Supplies, and Equipment — Description and cost of materials, supplies,
and equipment, to include the basis of the cost estimate (e.g., historical data,
competitive market quotes, and in-house transfers).
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Travel — Breakdown of travel and transportation costs. Proposed travel must include
the following for each trip: the purpose of the trip, origin and destination if known,
approximate duration, the number of travelers, and the estimated cost per trip must be
justified based on a reasonable basis for estimation.

Subawards — For proposals that contain one or more subawards, include a separate
subaward budget for each planned subaward that provides a comparable level of
detail to the budget submitted for the overall proposal.

Consultant Services — Breakdown of each individual’s expertise, primary
organizational affiliation, normal daily compensation rate, and number of days of
expected service, as well as any expected travel costs. This line item should include
funds allocated for mentors, entrepreneurs-in-residence, and coaches (if these
individuals will be paid for their role in supporting the proposal).

Other Direct Costs - Breakdown of other direct costs not already included elsewhere
in the budget.

Indirect Costs — For each indirect rate (identified here and elsewhere), indicate if the
proposed indirect rate and allocation base have been approved by a government audit
or cognizant agency for use in proposals; when the rate(s) was approved; and the
name of and telephone number of the cognizant auditor or approving official.

Profit or fee - Profit or fee may be proposed, and if proposed, is subject to
negotiations and applicable statutory limits.

7.4 Data Management and Privacy Plan (limited to two pages)
Proposals shall address within the Data Management and Privacy Plan their plans for
data-sharing across their team, with NSF, and with the general public during the
award.

7.5 Letters of Commitment (no page limit)
Signed one-page letters of collaboration from proposed subcontractors where the
subcontractors outline what work they will perform as a part of the effort and why
they are uniquely qualified to lead that work.

7.6 Project Deliverables (three-page limit)
A comprehensive list of all anticipated deliverables under the award. The deliverables
in this document should align with the information provided in the Milestone
Payment Schedule.
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7.7 Milestone Payment Schedule (no page limit)
The Milestone Payment Schedule should minimize the number of items listed on the
schedule. Payments should be scheduled on a monthly/quarterly basis. Offerors shall
include a monthly/quarterly report where they describe all items that occurred. These
items should be listed not more frequently than monthly, but no less frequently than
quarterly.

Payments for milestone will only be paid following successful completion of items
that are well documented in progress reports and accepted by NSF.

7.8 Conflicts of Interest
The Offeror must include a statement describing any potential financial interests that
the organization(s) may have that could create conflicts of interest with the work to be
performed in their proposal. The offeror must also include their plan to resolve the
conflicts. This statement applies to the OA/T contractor, its employees, consultants,
and subcontractors used to perform work under their proposal.

Given the nature of this requirement, it is possible for a conflict to arise after the
award is made that is not otherwise anticipated. Due to this, the OA/T award will
include language requiring that the selected organization(s) notify NSF if a conflict
arises post award and how the firm intends to address the conflict including a
proposed mitigation plan.

8.0 Selection Criteria Definitions

Breadth: the percentage of the contract functions or tasks with which an offeror has had at least
one experience. The greater the percentage of the functions or tasks that the offeror has
performed, the broader their experience with the work of the prospective contract.

Depth: the number of times an offeror has performed a particular contract function, activity, or
task. The more times an offeror has performed a particular contract function or task, the deeper
their experience with that function or task.

Experience: demonstration of historical instances of performance of tasks similar in nature to
those that will be performed under the prospective contract through which an offeror has had an
opportunity to learn about the nature of the work, successful methods, processes, and procedures,
and problems and effective solutions.

Relevance: the extent to which work done in the past was similar in kind and scope to the work
that will be performed under the prospective contract and confronted the offeror with similar
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kinds of technical and management challenges and difficulties. The greater the extent, the more
relevant the experience.

9.0 Written Proposal Selection Criteria

All written proposals will be evaluated using the selection criteria listed below. Both criteria will
be given full consideration during review and as such both must be addressed. When evaluating
written proposals, the technical evaluation team will weigh “Organizational Experience” as
significantly more important than “Understanding of the Challenges.”

Organizational Experience

e The organization’s (and any subcontractors’) organizational and specialized experience
in supporting efforts similar to the program in the solicitation. This experience includes,
but is not limited to, [insert details as appropriate].

e The extent to which the key personnel included in the proposal have the necessary
experience to support this project.

e The extent to which the lead organization and subcontractors have experience in
developing and delivering curriculum and interactive learning experiences that would
create value for proposed initiative.

e The extent to which the lead organization and subcontractors have presented sufficient
evidence about their experience embedding DEIA values into their organizational
structure and work products.

Rating Guidelines

Exceptional: The proposal demonstrates that the solicitation requirements are very well
understood and the core proposing team has the relevant background, depth, and breadth of
experience that will likely result in extremely high-quality performance. The proposal
clearly addresses and exceeds requirements with no major weaknesses. The proposal
contains outstanding features that meet or exceed the expectations of the Federal
Government on multiple dimensions and demonstrate a deep understanding of the needs of
program. There is high confidence that the proposing team has the breadth of experience
and networks needed to quickly create support structures, partnerships, and curriculum
needed for awardees to thrive. DEIA is clearly embedded into the culture of proposing
team and their proposed work products. The proposal scope aligns very well with agency
objectives and priorities. The risk of poor performance is extremely low.

Acceptable: The proposal demonstrates that the solicitation requirements are mostly
understood and some members of the core proposing team have the relevant background
and experience that will likely result in satisfactory performance. The offeror addresses
some of the requirements, with some weaknesses. The offeror demonstrates some
experience, qualifications, and/or performance capabilities but there are concerns about
their relevance, depth and/or breadth. The proposal partially aligns with objectives and
priorities described in the solicitation. There is moderate confidence that the proposing
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team has the breadth of experience and networks to quickly create support structures,
partnerships, and the curriculum needed for awardees to thrive. It may not be sufficiently
clear if DEIA is embedded into the culture of proposing team and their proposed work
products. The risk of poor performance is moderate.

Not Acceptable: The proposal does not meet the solicitation requirements. The proposal
scope does not align with objectives and priorities of the solicitation. There are moderate to
serious concerns about whether the proposing team’s previous experience is relevant, broad
enough to meet the diverse objectives of the federal government, and/or shows a track
record of success. The proposal could not satisfy critical requirements without a major
revision and/or a rewrite of the proposal or a major redirection effort. DEIA is not
discussed or if it is discussed, it is insufficiently embedded into the proposing team’s
culture and proposed work products. The risk of poor performance is high.

Understanding of the Challenges

e How well does the offeror understand the challenges that the program aims to address
and provides a well-developed plan to address these challenges.

e The extent to which the proposal meaningfully addresses all four topic areas (talent,
partnerships, sustainability, and DEIA) and provides actionable activities to fill gaps.

e The extent to which the budget and budget justification are comprehensive and reflect a
reasonable allocation of resources necessary to successfully complete the proposed
activities and a full understanding of the goals of the program.

Rating Guidelines
Exceptional: The proposal demonstrates that the solicitation requirements are very well
understood, and their innovative and nimble approach will likely result in extremely high-
quality performance. The proposal clearly addresses and exceeds requirements with very
limited weaknesses. The proposal contains outstanding features that meet or exceed the
expectations of the Federal Government on multiple dimensions across the topic/task areas.
The proposal scope aligns very well with agency objectives, priorities, and vision. The plan
clearly articulates what activities will be undertaken at the 3-month, 6-month, 9-month, and
12-month milestones and provides a cohesive strategy for how these activities will
contribute to short-term and long-term outcomes. The proposed budget is reasonable and
shows funds being allocated in such a way that meets the diverse objectives of the scope of
work. The risk of poor performance is extremely low.
Acceptable: The proposal demonstrates that the solicitation requirements are mostly
understood, and the approach will likely result in satisfactory performance for part of the
requirements. The proposal either does not cover all 4 topic areas laid out in the
solicitation or its proposed vision and activities for some or all topic areas does not meet
the NSF Engine’s standard for exceptional work. The offeror addresses some of the
requirements, with some weaknesses. The proposal partially aligns with objectives and
priorities described in the solicitation but may not meet the needs of the program. The
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proposed budget is reasonable or poor and does not demonstrate a full understanding of the
diverse objectives of the scope of work. The risk of poor performance is moderate.

Not Acceptable: The proposal does not meet the solicitation requirements. The proposal
fails to address many requirements. The proposal could not satisfy critical requirements
without a major revision and/or a rewrite of the proposal or a major redirection effort. The
proposal scope and budget does not align with objectives and priorities of the solicitation.
The risk of poor performance is high.

10.0 Oral Presentation Instructions

Oral Presentation Medium

The Government intends to hold oral presentations virtually via a Zoom meeting. By
participating in oral presentations, offerors acknowledge that they are in compliance with all
solicitation rules and parameters, in accordance with applicable laws and statutes.

Presentation Participants

No more than six (6) total offeror participants shall attend the oral presentation. The Government
desires that the participants be personnel the offeror deemed as Key Personnel and/or the
responsible corporate official. Participants must be an employee of the offeror or major
subcontractor(s).

Oral Presentation Format

Each oral presentation session shall last no more than ninety minutes. The anticipated schedule
for oral presentations is as follows: 1) five minutes devoted to introductions and an overview of
the oral presentation format, 2) twenty minutes for the offeror team to make their presentation to
the NSF team, 3) twenty-five minutes for questions from NSF to be addressed by the offeror
team, 4) fifteen minutes for NSF team to separately discuss, and 5) twenty minutes for additional
questions from NSF team to be addressed by the offeror team.

Recording of Oral Presentations

Recording oral presentations by offerors is strictly prohibited, notwithstanding local laws and
regulations with regards to virtual meetings or voice-only telephone oral presentations. The
Government reserves the right to record oral presentations. If recorded, the recording is source-
selection sensitive and will be handled accordingly.

Exchanges During Oral Presentations

The Government intends to engage in interactive dialogue during the oral presentations. These
exchanges are viewed as a component of the oral presentation itself and will only be used to
clarify elements of the oral presentation.

Oral Presentation Selection Criteria
All oral presentations will be evaluated using the one factor described below.
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The extent to which the offeror demonstrates a clear understanding of the complex, ever-
evolving challenges that the program aims to address and shares a compelling vision,
methodology, and nimble approach for working with to creatively tackle those challenges.
The extent to which the offeror’s proposed activities for the short-term and intermediate-term
are both appropriate and impactful, given the maturity levels and unique needs of the
program.

The extent to which the offeror can demonstrate that the assembled team and proposed
activities represent an integrated plan for executing against this vision, methodology, and
overall approach.

Rating Guidelines
Exceptional: The oral presentation demonstrates that the solicitation requirements are very
well understood, and the proposing team has a clear vision and nimble operational plan for
developing an innovative and compelling program offering, that will likely result in
extremely high-quality performance. The oral presentation clearly addresses and exceeds
requirements with no major weaknesses. The oral presentation contains outstanding
features that meet or exceed the expectations of the Federal Government on multiple
dimensions and demonstrate a deep understanding of the needs of NSF and their needs in
both the short-term and intermediate term. There is high confidence that the proposing team
has the experience and vision necessary to develop and execute on a cohesive, integrated
set of activities that will lead to high-quality experience for all stakeholders including the
NSF programmatic team. The proposing team presents a creative vision, methodology, and
approach for tackling these challenges while maintaining the needed flexibility to meet the
evolving challenges that will emerge. The proposal scope aligns very well with agency
objectives and priorities. The risk of poor performance is extremely low.
Acceptable: The oral presentation demonstrates that the solicitation requirements are
mostly understood, and the proposed vision and operational plan will likely result in
satisfactory performance. The offeror addresses some of the requirements, with some
weaknesses. The offeror has some relevant experience and proposes a set of activities that
have innovative aspects, which could be implemented successfully in the short-term and
intermediate term. However, there may be concerns about the proposed vision and the
degree of integration across the program, their relevance, potential impact, and the
appropriateness of these activities for NSF stakeholders. The oral presentation partially
aligns with objectives and priorities described in the solicitation. There is moderate
confidence that the proposing team has the experience and vision necessary to develop and
execute on a cohesive, integrated set of activities that will lead to high-quality experience
for all stakeholders including the NSF programmatic team. The risk of poor performance is
moderate.
Not Acceptable: The oral presentation does not meet the solicitation requirements. The
oral presentation’s scope does not align with objectives and priorities of the solicitation.
There are moderate to serious concerns about whether the proposing team’s vision is
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relevant, compelling, actionable, and broad enough to meet the diverse objectives of the
federal government. The proposal could not satisfy critical requirements without a major
revision and/or a rewrite of the proposal or a major redirection effort. The proposed
activities are unlikely to meet the needs of NSF stakeholders in the short-term and
intermediate term. The risk of poor performance is high.

11.0 Submission Details

Questions concerning this solicitation may be accepted by the Government through 5:00 p.m.
(Eastern Daylight Time) on [Insert date questions are due]. Questions must be submitted via
email to the Agency Contact(s) listed in Section 15. The subject line of any submitted questions
must include the solicitation title. All questions must be submitted using the provided Q&A
template.

Proposals will not be accepted after 5:00 p.m. (Eastern Daylight Time) on [Insert date questions
are due]. Proposals must be submitted in complete form and comply with the submission
requirements in Section 7.0. Proposals must be submitted via email to the Agency Contact(s)
listed in Section 15. The subject line of your submission email must include the solicitation title.

12.0 Review and Selection Process

Proposals submitted in response to this solicitation will be reviewed by the technical evaluation
team using the selection criteria stated above. NSF will perform a down selection. Organizations
with a favorable rating may be invited to participate in virtual oral presentations with the
technical evaluation team, currently estimated to occur between the dates of [Insert dates
questions]. NSF may, along with invitations to participate in oral presentations, distribute a set of
questions to all offerors that received a favorable rating on their written proposal. Responses to
these questions will be due prior to participation in oral presentations. Oral presentations will be
evaluated using the selection criteria stated in Section 12. Following the evaluation of oral
presentations, NSF will create a listing, in order of preference, of the prospective organizations
most qualified to perform the work based on this evaluation. NSF will enter negotiations with the
organization that is most highly rated. If this entity and NSF are unable to reach mutually
agreeable terms for award, NSF will enter into negotiations with the next highest rated
organization. This process will continue until the Other Transaction Agreement is formed or NSF
decides to cancel the solicitation.

13.0 Agency Contacts

Name
OA/T agreement officer
Email
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Appendix | — Other Arrangement/Transaction Agreement Officer’s Representative Appointment
Letter

AOR APPOINTMENT LETTER

MEMORANDUM

FOR: , Agreement Officer’s Representative

FROM: , Agreement Officer

DATE:

SUBJECT: Appointment of and Instructions to the Agreement Officer’s
Representative

You are hereby appointed the Agreement Officer’s Representative (ARO) for: Award No.:

Awardee:

Description:
The Period of Performance of this contract is from to . If there
are options, you must submit the funding/requisition into iTRAK at least 30 days before the
expiration of the base/option. For this contract, please submit funding into ITRAK

if you intend to exercise the option.

The Agreement Officer (AO) is the exclusive agent of the Government with authority to enter
into and administer Other Arrangements/Transactions. Thus, the AO has the responsibility to
see that all requirements of law and regulation are followed. The AOR is responsible for
monitoring the performance and delivery of the products and/or services under this award.
The AOR’s primary function is to serve as technical liaison between the Awardee and the AO
and monitor contract performance.

Other than the AO, you are the only Government employee who may provide technical direction
between the Government and the Awardee. The duties delegated in this letter are not
redelegable. You are hereby cautioned that you may be personally liable for actions taken or
direction given beyond the responsibilities delegated in this memorandum.

You should familiarize yourself with the requirements of the award document and communicate
with the Awardee as necessary. You should also understand that your suggestions to the
Awardee may be construed as instructions and lead to claims for additional compensation or to a
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release of the Awardee from its obligations. Therefore, carefully consider your responsibilities,
as well as the limitations upon them, prior to taking contract administration actions.

As the AOR, you SHALL NOT:

Establish an employer/employee relationship with Awardee personnel by interfering with
or directing the Awardee to hire, fire, promote, demote, or reassign Awardee personnel.

Direct an Awardee to furnish deliverables or services not specified in the award.
Direct the Awardee as to who is to do work, when, or how.

Award, agree to, or sign any award document. The AO shall issue all awards,
commitments, or modifications.

Issue Stop-Work Orders. The AOR must inform the CO of the recommendation to stop
work, but the CO is the only person authorized to issue the order.

Impose, place a demand upon, or give direction to the Awardee, or to its employees, to
pe